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1. Foreword

While during the second post-war period public Eew were almost
everywhere in Europe directly provided by the Statby local governments, it
iIs commonly assumed (Sumet Ongkittikul, 2007; Bdgn®©berman, 2008;
Shulten et al., 2008; Flecker et al., 2009) thalear move towards liberalization
and privatization took place in more recent decadeaging about a profound
alteration of organizational models and market cstnes. The underlying
hypothesié is that new guidelines and rules adopted by theofgan
Commission and by the EU Court, deeply influencgdte evolution of the
theoretical background, must have created presBureMember States to
progressively converge towards a common model ofeguong services,
characterized, among others, by the separationle$,rcontracting out, market
contestability, attraction of private investorsifpemance measurement, etc.
The main aim of this paper is to investigate if @andwhat extent this new
dominant policy paradigm (Doronzo, Florio, 2007)uaily emerges in the case
of European Local Public Transport (LPT), or if atal what extent more
fragmented and heterogeneous outcomes prevail. ditranalysis, we do not
want to draw conclusions on the adequacy of thglesiarganizational form, but
mainly to present differences and similarities irdey to facilitate mutual
understanding and learning.

The empirical insight is based on 9+1 country ssdi Austria, Belgium,
France, Germany, Great Britain, Italy, Poland, 8p8weden, — where GBue
to the very differenbrganizational models adoptes split between London and
outside London. Selected countries guarantee a wikegree of
representativeness, both from an historical pointview - 4 EU founding
members (Belgium, France, Germany, Italy) + attleas member from each of
the following enlargements (GB, Spain, Austria-SergdPoland); and from a
geographical one, since all more significant anerahtive macro-areas are
included (continental Europe, Benelux, British $sl&candinavian countries,
Mediterranean countries, Eastern Europe).

L In this paper, albeit aware of the recent atteogptied on by the European institutions to
avoid the use of the term “public services” andreate a new common nomenclature based
on the term “service of general interest”, we aptdsing “public services” and “services of
general interest-SGIs” as equivalent terms.

* For example in Flecker et al. (2009, p. 37Jh& promotion of liberalisation (and more
recently also privatisation) of public services baween one of the core political projects of
the European Union since the 1990s. ...Since 20@)atlvanced liberalisation policy of
growing parts of public services has also beconmm® element of the Lisbon strategyt
Sumet Ongkittikul (2007, p. 10):tlfe privatization and deregulation of the bus irtdys
which brought about competition, induced the essabhent of private operators whose
purpose is to generate profits as commercial orgarnons.



Data and information sources are mixed: ad hoc BEXIRteports by national
expert§ have been integrated and complemented by thetsesfilthe most
recent EU driven studies and projects and by ssdguapers and web factsheets.

2. Principles and Concepts

Local public transport services can be identifiadtl@ose passengers services
provided to the public on a non-discriminatory amhtinuous basis, according
to pre-established tariffs, routes and timetabées] designed to meet users’
mobility requirements on a small (urban) or medi{inter-urban) territorial
scale. This definition, although flexible and clcesized by possible
differences from country to country, essentiallglages long-distance national
services — nearly all coach networks, inter-city aad aviation, — as well as
unscheduled public transport (taxis and other delmasponsive modes) and
services not available to the general public (mueslth and social services
transport, some education transport). That leaused) trains, and modes that
are important in specific locations, such as tranetro, and ferry, when
providing services in a systematic manner, to aggghically restricted
territory and with conventional frequencies angsto

21 General interestin LPT

Even if the clear identification of the category $#rvices of General Interest
(SGls) is not immediate, the mainstream econon&orilzing of the provision of
SGls is tied to the concept of market faifurBublic interest emerges when
market is thought to fail to provide an adequatdcth quantitatively and
gualitatively — level of services and when more nwnly considered causes of
market failures (monopolistic power, externaliteesl public goods, asymmetric
information, merit goods and cream skimming) akelli to occur. This idea is
clearly included even in the European Commissi@pgroach, as “Services of
general economic interest are different from ordinservices in that public
authorities consider that they need to be provieleeh where the market may
not have sufficient incentives to do so” or “thebpa authorities consider that

3 Available on the websitittp://www.ciriec.ulg.ac.be/en/pages/6 2working eahtm
*“There is a SGI when it is decided or recognisedabpublic authority or case law that
certain activities are not subject to the commonm & competition or market rules, but also
to particular rules and norms, to purposes and otiy@s ensuring access to every resident,
the establishment of relations of solidarity, ofoeemic, social and territorial cohesion,
and/or the creation of remedies to market failuieshe economic, environmental, territorial
sphere, or taking into account the long ternfauby, Similie, 2010, p. 35-36).
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certain services are in the general interest antehdorces may not result in a

satisfactory provision®.

In this perspective, it is commonly recognized tingportant general or public

interests can be related to the provision of Laeddlic transport (LPT) services,

above all in urban areas, and therefore justifyitti®duction of public service
obligation§ by Member States and, above all, by local autiesfit

In short, market failures can be related to:

— indivisibilities and decreasing average costs: mawmective transport
services have characteristics of natural monopwiyh relevant essential
facilities and sunk costs (rail networks, rollingpek, depots, shelters) that
can create barriers to the development of compstiti the market;

— network and density economies: the existence aihgtrinterdependences
throughout the whole transport chain (parking faes, single lanes, rail and
bus services, different type of tickets, timetaplaformation) can make the
presence of one only operator, or, at least, thet ghtegration of different
actors, more efficient;

— social cohesion: collective services ensure adaiéisgito a basic right —
transportation — above all for some categories @becalled transport
disadvantaged) who cannot fully afford or take aage of private cars:
those too young or too old to drive, low incomeneas, disabled, ill people,
large families, migrants and visitors;

— territorial cohesion: collective services reduceatsgd imbalance and
disparities. Even if local transport is less impattthan other services in
obtaining spatial cohesion on a wide scale, fomg{a at the European or
national level, it is vital to ensure accessibility specific zones (outskirts,
peripheral and rural areas) and avoid discontiesiibetween the city centre
and outer areas;

® Communication from the Commission: “Services ofn€ml Interest in Europe” (2001/C
17/04), p. 7. And, more recentlythe terms (SGEI) refers in general to services of a
economic nature that the public authorities in tdember States at national, regional or
local level, depending on the allocation of poweetween them under the national law,
subject to specific public service obligations tngh an act of entrustment on the basis
general-interest criterion and in order to ensureat the services are provided under
conditions which are not necessarily the same &vailing market conditions{(European
Commission, 2010 p. 15-16).

® Public service obligations become the regulaton} through which competent authorities
can correct market failures originating from a pydecentralized approach, in order to meet
more general interestspublic service obligation means a requirement cefior determined
by a competent authority in order to ensure pubigmsport services in the general interest
that an operator, if it were considering its onlywmm commercial interests, would not assume
or would not assume to the same extent or underséime conditions without rewafds
Regulation (EC) N. 1379/2007 of the European Pasiat and of the Council of 23 October
2007 on public passenger transport services bynailby road (art 2(e)).

" As explicitly provided by Article 93 of the congdted version of the Treaty on the
functioning of the European Union.



— sustainable development: they can create conditiagusthe local level — for
a sustainable development of economic, environrhamiz social activities.
This dimension has progressively become more amé nedevant, since the
major role played by private cars, constantly asged to economic growth
in last decades, created a dynamic trend not sastia in the long run. If, on
the one hand, income growth allowed a partial @irse, far from being
complete) reduction of restrictions considered he previous two points,
thanks to the flexibility — both spatial and tenglor offered by private cars,
it also contributed to generate important (aboveuddan) problems: traffic
congestion, air pollution, noise pollution, visumtrusiorf. The outcome can
seriously affect the competitiveness and efficrmanagement of local areas
and give a new and probably increasing “collectole” to LPT.

The general interest in LPT services has theretoredo with economic
efficiency, as well as equity and solidarity, botterpersonal and territorial, in a
context where public authorities keep the oppotyr@sponsibility to decide if
and how to get involved, in accordance with thdijeotive function and to the
priority given to different issues (environmentdgcial, public finances, etc). To
this end, at least three general aspects shouldcarefully taken into
consideration.
Firstly, the concept of public service is clearlydgnamic concept: areas so
treated change over time and space, along with oeciendevelopment and
technological and political change. Technologicalgpess and innovation, for
example, can play a role in reducing the importapicéhe natural monopoly
characteristic of certain assets and infrastrustupd the same time, what is
considered a general interest highly depends on“sbkdarity perimeters”

which characterize a given society in a given meri@hiry B., Monnier L.,

1997). It follows that the “general interest” istn@r at least not only) one

characteristic of an activity as such, but emergeshe result of a political

choice and a decision process, which can progmgsevolve and transform

(Obermann, 2007)

Secondly, derogations from free competition ruleough the application of

public service obligations are subject to the laglonit of proportionality: they

8 This evolutionary role is clearly stated in Hern{8106, p. 1): In an number of European
countries, including Austria, public authorities vegtheless felt that the state has the
responsibility in providing transport for those wieannot afford or are unfit to drive their
own car....Since the oil crisis of the 1970s ecolmlgiconcerns also played a role in
persuading policy makers to maintain and partly ang ecologically sensible public
transport”.

° According to Obermann (2007, p.477)Ndt the provision of services as such is
characterizing a public service, but the public\gee obligations imposed on the provision of
a service. This means that specific modalities rolvigion are to be respected within the
general interest of public mission perspective. @iktermination of the specific contents of
the public service obligation — and henceforthhaf services — needs to rest a political choice
and decision process
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are acceptable and justifiable only if and to tleeet that they are necessary
and effective to fulfill the general interest migsiattributed to a servite This
stage is influenced by the need to balance thetibadl economic approach of
market failures with that of burocratic failure,cognizing that even public
intervention can bring about inefficiencies andaads.

Finally, whenever the fulfilment of the public sE® mission entails a
compensation, that is a public disbursement tohdige that mission beyond a
purely commercial logic, a cost opportunity assesgnshould be carried on in
order to evaluate the (social) value of the monapleyed: ‘When considering
whether such obligations should be maintained derded, it is therefore
import?pt to consider the alternative uses to whiekources concerned could
be put™.

Figure 1 schematizes the (complex) decisional clmalrtPT*% starting from the
wide gamut of factors that influence the definitioihthe objective function of
the transport authority and the recognition of tieneral interest; passing
through the decision about the scope and the ctentdnthe regulatory effort
required to meet the general interest (price remuiaaccess regulation, quality
regulation, environmental regulation, financial gansation); and ending with
the choice of the organizational form that bettdtssthe previous stages of the
chain

19 “However, the rules that they impose must satisfyctinditions laid down in the case law
of the Court case law as regards their justificatiand proportionality. Restrictions on the
freedoms of the internal market must be assesseefdéngence to the objectives pursued by the
competent authorities of the Member State conceamelthe level of protection which they
seek to ensutgEuropean Commission, 2010 78-79).

«Green paper on service of general interest”, C2003)270, point 9 of the Annex.

12 Certainly the democratic relationship between llocgers and the government should also
be added to the chain. To simplify, we assumed thet process takes place without
distortions, and that the transport authority axfsa benevolent regulator, interpreting local
needs and preferences without alterations and utifhersuing own interests.



Figure 1. The decisional chain in LPT services
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2.2 Organizational forms and entrepreneurship in public transport

Organizational forms in LPT can be traced backvo polar apart opportunities:
one based on public initiative and the other onkefamnitiative (van de Velde,
1999; van Egmond et al., 2003; Osculati, Zatti,20n de Velde et al., 2008).
In public-initiated regimes, those authorities imame for transport servicés
have the legal monopoly of initiative (van de Vekteal., 2008) and prescribe
(in a more or less detailed way) which servicesehttyv be produced. This
implies that autonomous market entry is formallybfdden and that transport
authorities behave as a monopolistic entrepreneur de Velde, 1999): directly
producing services (direct public management) questing the production of
services (public authority as contracting authritg market-initiated regimes,
autonomous market entry is possible, according latgny checks at the
entrance, and leaves the door open to bottom-uprilsotions from market
operators. In this context, the competent authaty as a licensing authority —
mainly verifying the compliance of potential marlsefppliers to legal requisites
as well as to social and technical standards —soaraauthorising authority,
evaluating the desirability of market initiativegcarding to predetermined

13 According to the EU definition Competent authorities™i.e. “any public authority or
group of public authorities of a Member State ornMier States which has the power to
intervene in public passenger transport in a giyg@ographical area or any body vested
which such authority Regulation (EC) N. 1379/2007, Article 2.
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objectives and strategies, and granting the (moless exclusive) opportunity
to serve the market.

In reality, the dichotomy authority vs. market iaiive is in reality idealtipical
and concrete models can be characterized by monplea features and even
mutual combinations (Fig. 2). Between the left exte, with a dominant role of
public authorities in ownership, planning, and @pien, and the right one, with
open entry for market operators in a fully deretgdaenvironment, there are in
fact several other opportunities, where charadiesisan be mixed or where
several regimes can even co-exist.

Figure 2. Organizational forms in LPT
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Source: elaborations based on van de Velde (1999).

The key factor to distinguish the different stageduded in Figure 2 is the
allocation of tasks and responsibilities amongdifierent actors involved. With
van de Velde (1999), planning and management of $&tVices can be, in fact,
divided into several levels of activities which fdientiate themselves for the
scope of the assumed decisions and the associatating horizon. According
to this view, we can single out:

Strategic levelthe general aims of the services are identifoggether with the
broad determination of the resources engaged tsuputhose aims. This level
includes strategic topics emerging from the obyectiunction of the public
authority (environmental and social targets, madik, territorial accessibility,
available budget, etc.), as well as the generalcrgg®n of the main
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characteristics of the services to be provideda,atarget groups, territorial
coverage, profitability, intermodality, quality stdards, etc. This phase is the
core of the public intervention chain describedFigure 1 above, since the
recognition of the general interest in LPT servioesessarily requires that at
least some of the strategic levers are kept witfnpublic sphere. Basically, if
the strategic decisions are all left to the mark®fT is not considered a service
of general interest and the free-market outcomdeismed to be satisfactory
even from a social point of view.

Tactical level:decisions are taken on the means to be implemeotexhch the
general aims defined at the strategic level. Tiages translates the latter into
detailed service characteristics (i.e. regulatayicks) such as the definition of
routes, timetable, tariffs, technical and sociahsards, labour skills, provision
of additional services to passengers.

Operational level tactical elements are translated into routine agament:
sales of tickets, advertising, staff managemenputinpurchase, ordinary
maintenance, etc. The operational stage is toge laktent an executive stage,
where the room of manoeuvring left to the oper&dmited by the decisions
taken at the tactical one.

The strategic-tactical-operational sequence caninbepreted as a multiple
sequence of (potential) principal-agent relatiopshivan de Velde, 1999;
Longva, Osvald, 2010) where the level of the authantervention and the
degree of involvement of external actors can higtiffer. The various
combinations of the entities in charge of the savdecisions/tasks lead to the
organizational forms described (from left to rigim)Figure 2.

A) “Direct public management-Self productioall the relevant planning and
operational decisions are kept within the publimadstration, through internal
departments or organizing entities strictly orgattdclocal authorities? This
model is not based upon true contractual relatipsshnd maintains all the
principal-agent relationships within the same orggaion, through hierarchical
control and regulatory acts (laws, statute, lakdouce enrolment mechanisms,
incentives, administrative control and monitorireg¢c.). From the budgetary
point of view, even if these entities rely on sokiad of autonomy and
independency, still they are part of the public adsiration, with their deficit
and surplus directly influencing those of the lagavernment they belong to.

B) “External Regulation-Contractualizatitinthe fulfilment of the general
interest is entrusted, at a certain point of theisienal chain, to an “external”
operator, formally independent from the competeantharity. The degree of
autonomy of the operator, together with the nafomrere or less ample) of the
delegation bring about several sub-categorizatfdhis model.

14 «strictly organic” means that local authoritiesepethe responsibility to define aims and
strategic goals, to directly appoint the administeaorgans, to approve fundamental acts and
to supervise the management.
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- B.1) “Self owned compahgption: an increasing degree of legal, finaneciadl

managerial autonomy is granted to an operatorlyofar to a large extent)

owned and controlled by the same competent auyhoegponsible for the
service. The introduction of contractual relatiapshbetween the latter and the
operator itself is implemented as the main toobtarantee transparency and
accountability. The transport operator commonlydedhe key decisional levers
at the tactical and operational level, and can mfBoence the strategic one, at
least discussing and negotiating the general gesuri of the services. The
adoption of commercially oriented transformatiortted governance structure of
the operatordorporatisation) in order to guarantee a wider degree of freedom
and manageriality at the tactical and operatioeetl, represents the other key
difference with respect to self-production.

The self-owned company option (Figure 2) can berpreted as an intermediate

model between self production and full outsourcwdile, in fact, it relies on

some of the basic tools of outsourcing — contrddaton, managerial

independence, determination of ex-ante lump-sunsidigs —, the ownership
link existing between the buyer and the suppliekesahis model considerably
different from the one based on a relationship w&ithauthentic third party. The
more the control is strict and narrowthe more the option is similar to self-
production; while the attribution of a higher degji&f freedom to the company

(managerial decisions, enrolment rules, finanaiédtronships) entails a model

closer to external regulation, where a new prinegggent rapport emerges.

- B.1.1.“Sub Contracting” in this case the self-owned company, linked & th
public authority by a contractual relationship, samtracts part of its
services to external companies in charge of runoimg operational tasks
(Figure 3), without service planning responsil@btiand commercial risk
assumption. The company is in charge of an inangaadministrative and
regulatory role, while it leaves space to indepabndendertakings at the
lower stages of the production chain. Thus, theggpal-agent-relationship
takes place at the bottom of the service provigoocess, where simpler
tasks have to be carried out and where informaltiane transaction costs are
likely to be lower.

15 As required, for example, by the in-house defimitin the EU-ruling (see below).
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Figure 3. Sub-contracting at the operational phase
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Source: van de Velde et al. (2008).

- B.2) “Full Outsourcing: the contractual relationship takes place witthiad
party, completely independent from the competernhatty. This third party
can be a private company or even a public compawryed by a government
different from the one competent for the service.

The public administration keeps always the stratedgcisions, through its
transport department or a functional agency, amdraots out, at a certain point
of the chain, the realisation of the services ptahThe distinctive issue at this
stage is the allocation of the decision making het tactical level (service
design) between operator and authority.

14

B.2.1. ‘Detailed contractiny the awarding procedure entails a detailed
(closed) specification of the services and taskmiired to the supplier in
terms of:. timetables, routes, tariffs, vehiclesfoimation. It is an
organizational form where the regulatory leversafsgic and tactical) are
largely in the hands of public authorities, whilgtexnal operators are
involved to perform orders with low discretion. Theed to specify in depth
service characteristics makes detailed contractintable only (or mainly)
for simple tasks, i.e. for a single route or snsalb-networks, and without
requiring large investments or coordination effddsthe operators. At the
same time, it leaves the latters fewer optimisingpartunities and
responsibilities, thus requiring a higher regulateifort to the public sphere.
Where the degree of details of service designgk bnd the discretion left to
the provider is negligible, detailed outsourcingemables very closely to the
“sub-contracting” form (B.1.1), as in both cases tprincipal-agency
relationship occurs only down in the operationagsh



- B.2.2. ‘Outline contracting this model is characterized by the attributidn o
a higher service-design freedom/responsibility tatemal agents.
Essentially, this is obtained by setting minimuransiards and more vague
specifications of service design and benefitingrajpes of more autonomous
decision power and opportunity to define (or astda negotiate) elements
characterizing the tactical level (routes, tariffsiality, etc.). The principal-
agent relationship occurs at a higher decisionad! le/ith respect to detailed
delegation, bringing about more challenging momigpactivities.

Outline contracting can be applied to more compéesks (network or large
sub-network contracts) and can exploit the contidiougiven by the external
operator in terms of technical innovation, managercapacity, risk
assumption, etc.; it even suits with longer timequs and with cases where
relevant capital investments are required to thgplkser. At the same time,
the “open” form of the delegation makes it difficth objectively compare
bids and to verify results through fully pre-detered standards. For these
reasons, it seems suitable in cases where reseltiractly dependent on the
efforts made by the provider and where the pressarthese efforts can be
exerted even by market incentives (customer satiefa analysis, adequate
risk sharing, net cost contracts), able to stineut@terators to realise policy
objectives (van de Velde et al., 2008).

C) “Regulated authorisatidn in a market initiative regime, competent

authorities grant an exclusive or non-exclusivehtligto operate specific

services to firms that have applied for them. Irs tmodel the authorising
authority retains (at least partially) a strategie in defining the social function
of collective services, but leaves to market omesathe initiative to offer

services suitable to comply with the general irger&o play this function the
competent administration should define in advaree deneral aims of LPT
services, together with some more or less detaiéstriptions about what they
expect from operators, and than judge the desinabil proposed market entries
according these general principles and strategis.ai

A wide range of possibilities are included undee timbrella of regulated

authorisation, depending on how competent autlesritiandle their two main

regulatory tools: the ex ante planning exercisel @@ award of more or less
exclusivity to the operator. If, on the one haneedl established local transport
plan exists and new entries are strictly ruled by awarding of temporary
exclusive rights, regulated authorisation shows ynmammilarities with the

models of external regulation included in the autiionitiative regimes. On the
contrary, if service goals and characteristicsnatewell outlined in advance and

% This can be also referred to as “open delegati@iicone, Castelfranchi, 1999 p. 26),
given that the agent is supposed to use its kn@eleimtelligence, and ability to exert some
degree of discretion.

"When an exclusive authorisation is granted, otpmrators are excluded from providing
the same services under the same conditions.
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the degree of protection against competition a@mbitd authorised operators is

weak or null, this model becomes closer to moreedgHated regimes.

D) “Open entry: transport operators autonomously offer servioeghe market

according to their commercial profitability, withiotine need to fulfil predefined

social aims and without receiving exclusive righsiblic authorities, on the
other hand, have only the role (licensing authpratyassessing the compliance
of potential operators with minimal technical/sdétandards and legal rufés

(van de Velde et al., 2008). A completely open yemégime entails that no

serious market failures are recognized in collectransport services or that it is

deemed that a more intrusive form of public intati@ can bring about more
costs than benefits.

Actually, a fully deregulated collective transpsystem is to be intended mainly

as an idealtipical (right) extreme (Fig. 2). Reapjamizational forms, in fact,

even in regimes based mainly on market initiatre¢ain at least some forms of
political guidance and influence apart from lege¢hsing. In particular, public
authorities can influence market outcome throughftilowing levers (van de

Velde, 1999):

- Requiring licensing standards higher than thosabéished by law: safety,
passenger comfort, quality, vehicle accessibilibn-board information,
environmental performance of vehicles, equal rgrbimotion, etc.

- Subsidising potential operators or users in ordenfluence their behaviour
and to make the market outcome closer to the soptahum. Subsidies may
be given to rebate fares for specific target groupsprovide or develop
shared infrastructures or functions than can imprthe overall quality of
services (information systems, service and ticketiaordination, bus stops,
traffic priority systems, etc.), to reduce fuel idatfor undertakings, etc. All
these provisions stimulate an increase in the giggrhand beyond the
simple commercial calculation, thus reaching défermarket equilibrium
than would have otherwise emerged (van de Veld@9)19

Both additional standards and compensations ap@jl potential providers and

therefore do not obstacle or reduce the competitiveat neither the innovative

contribution typical of bottom-up regimes.

- Providing (non profitable) services in addition timose supplied by the
autonomous market initiative in order to better trike transport social and
policy aims. The realisation of such services carsécured directly by the
public authority or contracted out. With this optiothe market initiated
regime coexists with a more or less ample markeindlr where the
competent authority still acts as the planner off Ldrvices as in public
initiated regimes.

18|t is worth noting how this role is also commoraibthe other market regimes. That means
that only licensed operators can apply for consrécith in authority initiated and in private
initiated regimes.
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Through higher licensing (or authorisation) staddaihorizontal subsidies and
the possibility to create a proper supply, publitharities acknowledge some
forms of general interest in LPT services and (g)a&e a strategic role in
influencing the market outcome. Thus, the moretkitee levers are exploited,
the more the actual organizational form will be (&@nd to the left) from the pure
market initiative model described in Figure 2.

To conclude this brief methodological premise, ¢hiherizontal issues, affecting
almost all the organizational regimes describedvapoeed to be considered
with more detail.

The first concerns the distinction between interredulation and external
regulation in governing public service provision. k&y decision in market
organizations is in fact represented by the chbesveen keeping the whole
production chain within the framework of adminisitra activity and
hierarchical control, and that of progressivelywiag room of manoeuvring to
external operators, more or less constrained byracmal and/or regulatory
limits. The scheme described in Figure 2 shows thatinternal vs external
alternative can emerge at different levels of teeiglonal chain, according to
how much open is the delegation of responsibilgemted to market suppliers.
As a whole, the level of public intervention deses form the left to the right,
until an extreme where only minimum forms of sefgulation are enacted.

Both internal and external regulation have advaegagnd drawbacks that need
to be well evaluated in advance, taking into comsiton the objective function
of the government and the specific characteristidbe service to be offered. In
this perspective, the economic analysis suggeatddbtors such as market and
non market failures, budgetary constraints, pradocvs. transaction costs,
certainty of results, complexity of tasks and otgeaf contracts, frequency of
transaction, measurability of results, and the eegf market contestability can
guide public authorities to decide if and how mucldelegate to the market or
if and how much provide directly (Obermann, 200éhahsson, 2008). It
follows that organizational choices on the leftdddoe the result of decisional
process where the (social) costs of a deeper ettemwolvement (market
failures, cream skimming, asymmetric informatiomnsaction costs, etc.) are
evaluated to be too high with respect to the pakrtenefits (production
efficiency, innovation, manageriality, public fundaving, etc.). On the other
hand, the progressive shifting towards the righd eould and should be the
effect of an evolving environment, where technicgdcial and legal forces
trigger a higher degree of market involvement.

The second horizontal topic regards the use ofraotst. Where some kind of
outsourcing is exploited, contracts have the kegction to describe the
separation of roles and to define responsibilitg ask allocation between the
competent authority and the operator. It is theethrough the delineation of
the contractual delegation and the type of riskrisga(box 1) that different
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market regimes described in Figure 2 come out. I@ohdesign and contents
(length, public service compensation, tariffs, assenership, revenue and cost
risks, and quality standards) are the key regujadievice to rule these aspects
and they should be developed in a consistent wély respect to a number of

external and internal factors: legal framework, detdry constraints, public

authority expertise, social and policy goals, etc.

Box 1. Contractual forms and risk allocation in thedelegation/outsourcing
of local public transport services

There are three major risks linked to local publimsport management: revenue risks (passengeirsgpikets
are below expectation), operating cost risk (maiatee costs, fuel price, traffic related costs,)etand
investment risk (purchasing and replacing ass&syenue risk is the risk associated to demand udicin,
while production risk (operating+investment) is ttigk associated to production costs of a fixeddpotion
guantity, independent of the amount of passengers.

Risk can be shared in different ways between sspram authority and a transport operator. A commay to
represent the possible arrangements is througfolllogving idealtipical contractual forms:

Management contracts The authority bears all the risks: commerciakraye and production costs. The
operator involvement is limited to the professiomanagement of operations on behalf of the Authddt a
fixed, negotiated period of time and for an agrpede, independent from the achievements. It cpoeds to a
form of cost plus contract.
Gross cost contracts The operating cost risk is usually transferreth® operator whilst the revenue risk stays
with the authority. Under gross cost contractsrellenues (coming from fares and other sourcesyansferred
to the Authority and the risks absorbed by the afperare confined to those associated with theatiper costs,
With gross cost contracts, the operator benefitsnficosts savings but has no direct incentive toemse
patronage neither to be duly diligent in revenuéection. It is a variant of fixed-price contracts.

Net cost contracts The operator bears the cost risk and the reveskeThe operator is normally entitled to a
revenues (coming from fares and other sources)tlamefore bears additional risks. These typicatimaern
disturbances to traffic, revenue fluctuations, demto the regulatory regimes, inability to limitvate traffic,
etc. It is another variant of fixed-price contracts

Under management contracts the authority commathins also the investment risk — i.e. the authdvits the
ownership and control of all stations, depots, eelsiand other infrastructures and, thereforejesathe risk on
the property and value of assets -; in gross audtreet cost contracts investment risk can be beither by the
authority or by the provider. In the latter cases, authority contracts with an outside organizat@mprovide (or,
in the case of existing systems, to maintain orageg) the majority of the fixed and even movealkets and
simultaneously, to provide services according ®gefined qualitative and quantitative standards Torm is
commonly referred to amet cost contracts with investments (NCCl)and represents the contractual form
through which the operator is given the highestrelef risk, to be covered by commercial revenues tay
other transfers granted by the administration.

Contract Bearer of Risk:

Type Cost Risk Revenite Risk Investment Risk

Management Authority Authority Authority

Gross Cost Operator Authority Authority or
Operator

Net Cost Operator Operator Authority or
Operator

NCCT Operator Operator Operator

Source: Colin Buchanan and Partners (2003a).

Typically, the pure contractual forms describedwetbare rare, while commonly both revenue and aisis are
shared through apposite arrangements and incefulisieeentives. For example, under a net cost echiwith
risk sharing arrangement, the operator might beigea with a subsidy if patronage falls below acified level
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and might, in return, agree to return to the Autlyall, or part, of the revenue obtained aboveagreed, uppert
specified thresholdAt the same time, in a gross contract regime, dpesaan be entitled to retain a shareg of
additional revenue achieved above a certain tdeget.
Therefore,the observed contractual forms must be evaluated aitgptd how much they are similar to the
other options described above.

The allocation of the commercial risk represenéskay distinguishing feature of another essentadsification
of contractual arrangements between the competghodty and the operator:

Service concessions contractsvhen the contractor is paid mostly by users aodsequently, takes at least part
of the commercial risk.
Public services contracts:when most of the operator's remuneration comes from plélic competent
authority so that the former’s assumption of thenorcial risk is negligible.

This classification acquires a relevant role sidifferent normative regimes normally apply to thetdifferent
forms (see below par. 3.2 for the EU case).

Finally, the role of competitive procedures has lde addressed. In the
framework described in Figure 2, competitive tenugrs not to be intended as
an autonomous organizational form of service prowmis but mostly as a
selecting mechanism in the context of outsourcimgn(de Velde, 1999),
implemented to contract out a more or less extenshare of functions and
services. It is a (optional or obligatdfytool to play the regulatory role and to
select external providers in an optimal way. Acaagty, it is compatible, on the
one hand, with all the organizational forms whedre tole of the competent
authority and the operator no longer coincigesglf-production) and, on the
other, with those where the competent public alihoetains some powers to
define the characteristics of the services requfrech the markéf (# fully
deregulated systems).

Being franchising essentially a method to outsquitecan be applied to

different steps of the production chain, with diéiet degree of complexity: it

can be exploited to buy a simple function or tadkdning, ticketing, staffing,

IT management); or to buy services for a limitedtipa of the LPT network

(route tendering), or to award services to cover wWhole urban network

(network tendering); or even to get both assetssandce provisions.

The degree of complexity, related to the degre®mpénness” of the delegation

to the agent, has (or at least should have) alporitant effects on the choice of

the characteristics of tenders and of the seleechaghanisms (Colin Buchanan

and Partners, 2003a; Amaral et al., 2009; Hen&hanley, 2010):

— Bids based only (or predominantly) on price, intfaormally require a full
(very detailed) specification of the services/fumas to be offered. For this
reason, they reduce the role of subjective judgésnen the evaluation
phase while, at the same time, can be more realilstiapplied to small
size and simple-task contracts (e.g. route corsya&iven if price-based

9 Some contractual forms are subject to obligatamnpetitive tendering under EU and
national rules.

2 The term “regulated competition” clarifies thigusition: since it makes reference to a
situation where some form of contestability is @dinced £ internal production), but in a

regulated way# full deregulation).
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auctions can be used for either management, grasst @ost contracts, the
very detailed nature of the delegation makes ttseiraption of revenue
risks (ie. net cost contracts) problematic for liidlers.

— Bids based on some combination of price and quikddye the opportunity
to tenderers to propose higher quantitative oritaiisde levels of services.
This form of tender increases the role of subjectdiscretion in the
selection process and even the opportunity to lespaee to some kind of
negotiations with one or more pre-selected tendareorder to determine
the detailed contractual terms. Multicriteria satmts can be more
realistically applied even to complex tasks andgdar networks and
commonly induce a lower degree of ex ante compatibecause of the
complex and more vague nature of the attributicoc@ss. For the same
reason, they make desirable that some form of mwoatis market incentive
(i.,e. revenue risk assumption) is allocated to thgerator in the
implementation phase of the contract.

— Bids based only on the quality of services furthmarease the room for
bottom-up involvement and, as well, the necessithave an effective ex-
post monitoring activity. For the same reason tbey make the use of net
cost contracts more attractive to self-enforcefalfément of contracts.

The implementation of competitive procedures (tleecalled limited or
controlled or regulated competition) is found tongrabout rather successful
outcomes in terms of production efficiency and sostduction (ISOTOPE,
1997; ECMT, 2002; Colin Buchanan and Partners, 200an Egmond et al.,
2003; Nash, Wolanski 2010), thanks to the introducof some form of market
pressure on operators to get contracts. At the saneg it is expected to entail
higher transaction costs, being time and resounostaning for both the
tendering authority and the applicants (Andersomlgt2007; Amaral, 2008;
Hensher, Stanley, 2010), and to require relevanhitmang and controlling
efforts for measuring the correspondence of ex-pestlts to the established
parameters.

The recourse to regulated competition should tbheeebe consequent to an
intentional evaluation of these expected benefits @sts. This comes out to be
more and more relevant in a legal framework charasd by the obligation to
adopt tendering procedures to outsource service® siompetition becomes a
necessary step when external-regulation is preferre

2.3 Liberalization asa multidimensional (and complex) process

The organizational forms outlined in the previoast®n need to be interpreted
in a dynamic way. While, in fact, it is actuallyogmiematic to trace back
observed models to those described in Figure &, adisier and even more
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significant to evaluate in what direction (and tdaw extent) the move of
national/regional/local systems takes place.

Accordingly, the spreading of municipal socialismBurope from the end of the
19" century to the early 2bhas been largely explained as a process of r@actio
to market failures (Millward, 2010), through whidocal administrations
progressively supplanted the market and behavedarasentrepreneur in
designing and managing many local public serviceslyding collective
transportation). The disillusionment with privatetiated regimes gave way in
most countries to direct self-production as the idamt form of regulation, with
the emerging of a model where public authoritiegegoed the whole process of
service provision, thus converging to the optiothia left extreme of Figure 2.
Starting from this almost generalised backgroumdy nrganizational forms and
market models progressively came out in the lasb whecades of the
20" century, following exactly the opposite course.r&wcratic failures and
other driving forces (box 2), in fact, triggered-ideegration and a changing
regulatory environment. These forces contributednamlify both the objective
function of the public authority, and thus the matof the general interest, and
the regulatory approach to pursue that interese phncipal aim of this
development has been to recover efficiency anditgduction costs, in order
to reduce public funding and/or to permit the exgdam of resources directed to
collective services and infrastructures, withoutr@asing the burden on the
already meagre public finances (Osculati, ZattiD20Roy, Yvrand-Billon,
2006; Bianco, Sestito, 2010).

Box 2. Main driving forces of the changing regulatoy environment in European SGElIs

Technological and social changedn some network services, technological and sqmagiress brought abouit
the reconsideration of the extent of market fadu@ening up the path for a more market orienpgiiGaches.
Non market failures?’. The poor performance of public providers (high spkiw ability of collective services
to fulfil their social role, poor quality, high fgmentation) and the emergence of bureaucraticréal(political
influence, low or absent incentives, low customigerdgion, low degree of specialization, etc.) stimbed the
research of alternative regulatory approaches, avitwer degree of direct involvement of the pulblithority.

Budget tightening. The increasing cost-opportunity of public fundsflienced by the macro-budgetary
constraints established at the EU level, made ciittka to lower government spending and to carry |out
privatizations.
Ideological and theoretical background.The development and strengthening of the influeicgeew economid
and administrative theories — Leviathan, rationdllig choice, New public management - called fowide
process of public service restructuring, mainlydahen more market oriented mechanisms of governande
regulation: the separation of politics from admir@ison, placing the emphasis on the citizen aléeat; strategic
planning and management, contracting out, competitendering, measurement of results, public seryvic

management flexibility, use of innovative accougtimethods, personnel management based on wage
incentives, use of full cost recovery tariffs.
Europeisation. Beginning with the Single Act (1987), the Comntyrievel has intervened in an increasingly
intrusive manner in the local service sector, \lith primary intention of ensuring conditions of quetitivenesg
and free market. This process has been charaaebiyean important boost towards the full maturifyttoe
single market and the full attainment of the foueay freedoms of movement, calling into questioa |th
traditional national organizational models.

2L As synthesized by Hermann et al. (2007, p. 16)at&Sownership did not prevent public
services from being under-funded and of poor qglalit
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The liberalization of public service provision e.ithe first distinguishing aspect
of the “dominant paradigm” we want to discuss —lsanmegarded in this general
background as a composite evolution with respectatostarting point
characterized by the overseeing of the whole psoésservice provision by
public authorities and the almost complete absehecearket pressure along the
different stages of the production chain.

This process can be seen as a multi-dimensionakepuaharacterized by four
main directions of change (Figure 4):

A) Increasing splitting between planning and operagjahrough the adoption
of ex-ante contractual arrangements and the buggetal legal separation of
operators from the competent political authorityhisl separation aims at
increasing transparency of management activitied @moduction costs and,
accordingly, accountability on qualitative and fuweal results (Longva, Osland,
2010). It could/should also represent a necessapyte stimulate some form of
competitive pressure on providers, through compasswith similar firms

operating in similar circumstances (yardstick cofitjoe), or through the

successive development of tendering procedures sknvices awarding.
Separation can be seen asanditio sine qua norof liberalization, without

which even the following steps can hardly take @liacan effective w&y.

B) Progressiveeduction of authority rules on the actions of nerkuppliers
The development of liberalization is influencedthg degree of autonomy and
responsibility granted to the external operatorgddétermine characteristics and
design of the services. The higher the number tiiaes delegated to the
operators, the higher is the extent of liberal@atnd, hence, the decrease in the
grade of vertical integration. For example, withoa level of de-integration,
operators can be involved only in simple activitiedated to marketing,
information to passengers, IT management or singlge provision; with a
stronger push towards liberalization, they playey kole in suggesting and/or
deciding the key tactical solutions for serviceyismn (routes, schedule, fares,
guality standards, etc.). In a fully deregulatedkatthey can freely define what
to produce, once normative standards are respected.

C) Increasing allocation of risk$o the external operator. A more liberalized
market has to be considered as an organizationdéinwethere operators assume
an increasing share of production and commerciaksri This view is

?2|n the same direction OECD (2005, p. 18): “Thetestaften plays a dual role of market
regulator and owner of state-owned enterprises watmmercial operations, particularly in

the newly deregulated and often partially privatiseetwork industries. Whenever this is the
case, the state is at the same time a major mplkgdr and an arbitrator. Full administrative
separation of responsibilities for ownership andkegaregulation is therefore a fundamental
prerequisite for creating a level playing field fetate-owned enterprises and private
companies and for avoiding distortion of competitio
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schematically represented by the typical contracin$ already described in
box 13, even if it can be more realistically assumed tmany intermediate

forms of risk sharing can be designed through emtial arrangements. Risk
allocation has to be seen more as a continuumrrtdthe a choice characterized
by rigid divisions (see also Figure 5 below).

D) Increasing degree of market contestabifitythrough which incumbent
companies are threatened by potential entrantssirggaiefficiency enhancing
effects. Accordingly, a more liberalized marketestainly a market where (ex-
ante) more pro-competitive procedures are impleetentto award

functions/services, and even where other (ex-possults are confirmed:
mobility of providers, rate of switching, number pérticipants to bids, costs
reduction, etc.

In a fully deregulated market the four elementsfareahe most part developed:
complete separation of roles (production by madpstrators / soft regulation by
the public authority), maximum degree of autonommydxternal operators, full
assumption of operative and commercial risks, notegtion against new
entrants. On the contrary, none is found in seddpction regimes. Between
these two extremes the degree of development anddmbination of all the
aspects can vary a lot from case to case, brirgjiogit the overall assessment of
what we intend for liberalization. Consequentlygerth could be models where
one or two dimensions are highly developed, whileers are less or modestly
come into being, making the overall evaluation nzymplex and ambiguous.

23 Where management contracts imply a minimum levietisk, net cost contracts (and
service concessions) create a rather high leveiskf and gross cost contracts represent an
intermediate option.

4 This dimension is for example predominant in thentext of the PIQUE project:
“Liberalisation aims at building competitive markstructures, in which many providers
compete with each other in an integrated and easitgssible market” (Flecker et al., 2009,
p. 7) or. “Liberalisation, above all, is about ti@roduction of competition in formerly
protected markets” (Brandt, Shulten, 2008, p. 1).
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Figure 4. The 4 dimensions of liberalization

A. Separation of roles

v
C. Risk assumption by D. Contestability
the operator

B. Service desigr
responsibilities delegated to
the operator

The four dimensions of Figure 4 are not wholly ipeledent and at least three
relevant reciprocal relationships must be carefilken into considerations.

The first regards the higher hierarchic positiotéogiven to separation. When a
high degree of independence (legal, budgetarytipal) between the competent
authority and the operator is not established,sitactually unlikely that
accountability, risk sharing and market contestighdlan develop in an effective
and transparent way. If one or more market opesatoe tied to the local
competent authority by financial or political linksn fact, the effective
allocation of service responsibilities and risk uasption may turn out to be
opaque, so as the proper competitive comparisomgrmotential suppliers is
likely to result altered.

The second regards dimensions B and C, since aatobalance between
responsibilities and incentives included in the tcacts should be pursued
(Colin Buchanan and Partners, 2003a; van de Veldal.e 2008; Nash,
Wolanski, 2010F. The attribution of an increasing level of risktte operator
along the continuum described in the upper paitiglire 5 can be consistent
only within organizational models where operatas given extensive service
design responsibilities to influence passenger aenflower part of Figure 5).
Accordingly, if providers are granted a considegatoeedom in service design
(open delegation), it is preferable they are stated on service quality and
outcomes (even) through more incentivizing and -as&uming contractual
arrangements. Along with this view, it is also metommended to make the
operator born risks on outcomes that depend submtgron actions falling
under the authority control (van de Velde et aDP&. This is particularly
relevant in LPT, where typical “public’ measuresclsuas those pertaining

%5 Both the mentioned reports prepared for the EU @imsion underline this aspect: “it is
recommended to rebalance between the allocationrisgk and the allocation of
responsibilities” (van de Velde et al, 2008, p. &8Y “if operators are expected to bear some
risk (under a Net Cost or NCCI contract) they magsonably expect to have appropriate
input to the planning function” (Colin Buchanan dPaktners, 2003a, p. 2-15).
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access controls, parking and road pricing, landqlaaning, parking supply,
etc., may substantially influence the profitabilifycontractual relationships.

Figure 5. Service design and risk allocation

Expectedriskof the contracts

Contribution of the operator to design the pubtmsport services
Authority rules on the action of market suppliers

LIBERALISATION

»
>

Detailed contracts Intermediate Outline

Steering via detailed service Steering via minimum Steering via functionally
design standards descrive aims

Source: adaptations on van de Velde et al. (2008).

Thirdly, the influence of dimensions B/C on the sgof contestability D needs
to be taken into account, as several trade-offs @magrge. Broadly speaking, in
fact, the attribution of larger responsibilitiesdansks to the operator (two
factors enhancing liberalization) can limit the rbhenof bidders and hence the
competitive pressure on tenderers to diminish castsincrease qualiy(thus
conflicting with the fourth dimension of liberalizan). If, therefore, large-area
contracts, operators’ asset ownership, long-termtraots and higher degrees of
risk assumption raise the potential contributiovegi by the market to service
design and management, the “discipline” of comjetitin terms of cost
reduction and opportunity to compare many altevestican be lowered. The
search for a correct equilibrium between these,em@lly conflicting,
alternatives represents therefore one of the kayufes of the liberalization
process.

As a conclusive remark, it has to be highlighted tlwe process of liberalization
is far from indicating disinterest by the State dondal governments in the
conditions of the public services, neither it canassumed to entail a decline or
simplification of the role of policy makers. In tadut for fully deregulated
markets, public service obligations, contracts giesand public authorities’
capacity for expertise and control acquire a ctuoide in determining the
outcome of “liberalized” markets (Amaral, 2008; Nagvolanski, 2010).

26 Beck (2010, p. 189) finds for example that “resitiidicate that the revenue risk does have
a negative influence on the level of competition”.

25



If liberalization has to be seen as a new modelsbéring tasks and

responsibilities between internal and external afpes (de-integration), public

services obligations and public service contraetome fundamental means to:

e make the operator’s view converge towards the gdfpaiblic interest;

e guarantee the separation of roles;

e describe service design responsibility;

e define risk allocation;

e develop ex post means of checking whether the aflnbigs of the parties
have been fulfilled or not.

Thus, contractual terms and related awarding meshsndetermine in a clear

manner the success of the partnership betweerethgatory authority and the

agent and the different degree of maturity attaibgdhe four dimensions of

liberalization. It follows also that the developmd@and the success) of the

process of de-integration is strictly influencedtbg local authority capacity to

implement a high powered incentive scheme on tlaasport operator’s

performance (Amaral, 2008). Contract design, theerd@nation of awarding

criteria, attribution processes, contract adaptatexecution, management and

monitoring are the cornerstones of this schemekytriasks that tend to become

more complex with the enhancement of the externmdraiors’ degree of

autonomy.

The equation liberalization=simplification of thalgic role seems therefore far

from reality and needs to be verified with caretlgh the empirical analysis.

2.4  Privatization as an opportunity

Privatization entails a shift in the ownership stune of providers (Flecker et

al., 2009).

As in the case of liberalization, privatization che interpreted more as a

dynamic and gradual process rather than a yes/pabrno It is in fact

implausible to think about a radical shift from antirely public to an entirely

private sectoral ownership structure, while smoatid non linear trends are

more likely.

In particular, three different steps can be singled

— Formal privatization (corporatization): i.e. theifshn the legal form of
public-service companies from autonomous public games to companies
ruled under private law (join-stock-companies, tediliability companies)
but still owned by public governments.

— Mixed ownership: i.e. companies with both publid grivate shareholders,
but with the predominance of public control.

— Mainly private ownership: i.e. companies completelly predominantly
shared and controlled by private agents.
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Given that EU formally does not concern itself witle question of ownersHip
and provides for equal treatment between public@ndte enterprises (Bauby,
Similie, 2010), the form and the degree of privaian shall be interpreted as
opportunities to improve the outcome of the chaggiegulatory environment.
Privatization can emerge as a choice to be explowghin the different
organizational forms, once that benefits and castsvaluated.

Schematically, and without any claim of exhaustess) the principal benefits
commonly coupled with privatization can be tracadkoto the following items.
Firstly, privatization is supposed to increase itiiernal efficiency of providers
and, thus, to lower the operating costs of servisgd respect to public
companies (Roy, Yvrand Billon, 2007; Amaral, 2008though results on this
subject are highly uncertain and deb&tethe supposed higher efficiency of
private companies is traced back to two main resstre clearer and more
focused definition of objectivésand the wider presence of internal and external
incentives for managers and work8r&Roy, Yvrand Billon, 2007; Mattisson,
Thomasson, 2007; Amaral, 2008). Moreover, when gbeivparticipation is
necessarily associated with ex ante tendering proes, the competitive
pressure reinforces the possibility that privatergaship improves production
efficiency.

Secondly, privatization strengthens the separaifawles and interests between
regulators and providers and contributes to thdiloiléy of service contracts
and budget constraints. It represents, from thisntpof view, a factor
underpinning the basic dimension of liberalizatit@scribed in Figure 4.

Thirdly, it contributes to reduce public debt awdftee up resources for other
public functions, becoming more attractive in $&tdudget constraints periods.
On the other hand, privatization creates potendgahflicts between the
commercial and other objectives of the externalatoe and the general interest
pursued by the public authority. Thus, the presesfca more clear objective

2" Art. 345 TFEU: “The Treaties shall in no way pwite the rules in Member States
governing the system of property ownership”.

28 According to Bognetti and Obermann (2008, p. 468)4'Several empirical studies have
been conducted to establish whether private emserpg more efficient than public enterprise,
but on the whole we think that a firm conclusiommat be reached yet’” and “as far as
microeconomic performance is concerned the studieghe effect of ownership on
performance are hardly conclusive and seem to gigee weight to the type of regulation
adopted and to existence of real competition”.

29 In public firms political, social, environmentagdistributive objectives can bring about a
more ambiguous definition of the objective functiand, as a consequence, lead to higher
management discretion and lower performances.Herderms: “The overall aim of profit in
a commercial sector has no obvious counterpart nalyais of public sector strategy”
(Mattisson, Thomasson, 2007, p. 442).

*0Incentives can be represented by pay-offs basetesuits, budget constraints, pressure
exerted by the financial markets or by the marketcbrporate control, and a high degree of
financial and managerial transparency.
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function within private firms, that represents ansiius in terms of production
efficiency, brings about pitfalls in terms of al&ive efficiency. This
circumstance further increases the need for ragulab tackle the implicit
trade-offs, and, accordingly, entails higher tratisa costs and specific
expertise.

As a whole, the recourse to private managementploagive effects when
production cost advantages outweigh transactiontsc@nd the risk of
opportunistic behaviors; while can be counterprtisiecwhen the opposite
occurs.

3. The EU Legal framework

3.1 The process of Europeanisation in Local public transport: an historical
overview

The Europeanisation of public services is freqyentbnsidered as the
“backbone of changes” taking place in all Membeat&t of the EU (Bauby,
Similie, 2010, p. 36). The concept refers to thegpessive transition from the
traditional national framework of definition andganization of services of
general interest (SGIs) to the European level. @yl fact, public utilities have
beende factoinitially excluded by the treaties (Bognetti, Otmann, 2008), the
boost towards the full maturity of the single maraed the full attainment of the
four great freedoms of movement, brought aboutHgy $ingle Act of 1986,
progressively involved even the field of SGIs, baktitough secondary law
(directives and regulation) or the decisions of Buropean Court of Justice to
fill voids of the secondary law itself (Bauby, Simj 2010).

The main elements of this changing environmenti@summarised as follow.
Firstly, it is established that derogations frommpetition rules are subject to
the general principles of the EC Treaty regardmegdom of establishment and
freedom to provide services (Articles 49 and 5éhef TFEU), that encompass in
particular (European Commission, 2000) the prirgpf equality of treatment,
transparency, proportionality and mutual recognitidhese provisions are
essentially aimed at protecting the interests efaiors established in a Member
State that wish to offer goods or services to cdaemeauthorities established in
another Member State. To that end, they want toidabwmth the risk of
preference being given to national applicants whena contract is awarded by
the contracting authorities and the possibilityt taédody governed by public law
may be influenced by considerations other than @ton ones (European
Commission, 2004). The proportionality principle ples also that
organizational forms different from open market aceeptable only if and to
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the extent that they are strictly necessary talftiie general interest mission
attributed to the service.

Secondly, it is recognized that the progressivenmgeup of the market and the
application of the general rules on competitiortels can be accompanied by
measures to protect the general intéte@uropean Commission, 2003). The
notion of “universal service” thus began to takepsh in telecommunications,
postal services and electricity, and that of “pulskervice obligations” (PSO) in
energy and transpdft These obligations refer to the possibility forbfc
authorities (at the community, national or locavele to impose specific
requirements on the provider, even departing froen Treaty rules on market
competition, in order to ensure that certain gdnen@rests are met. In the
transport sector the concept has been furtherleéthy regulation 1191/69 that
laid down the rules on the obligations assumednrdettakings for the operation
of public transport services (Jaspers, 2009). Adiogr to article 1-3, the
regulation permits the establishment of public mencontracts with transport
undertakings “in order to ensure adequate trangmovtices which in particular
take into account social and environmental factansl town and country
planning or with a view to offering particular fareo certain categories of
passengers”. Concerning the scope of public sewiudigation, the regulation
describes three main typologies (Goldberg, 2006peks, 2009): i) the
obligation to operate, that is the obligation fgremators to ensure pre-defined
transport routes satisfying fixed standards of iocwitly, regularity and capacity;
i) the obligation to carry, that is the obligatitmaccept and carry passengers or
goods responding to certain prerequisites; iiie fabligation, meaning those
obligations established by competent authoritiespaly certain rates for certain
categories of passengers. A relevant role is tberepreserved for public
authorities, as they have the responsibility targefvhat they consider to be a
general interest, to impose public service oblagyaiand, finally, to verify that
operators accomplish the public service missiotusted to them.

Thirdly, the European legislation allows providersservices of SGIs to be
compensated for the extra cost of fulfilling theigeed public service mission.
In particular, article 93 of TFEU gives Member $tathe right to grant state aid
to transport operators if they meet the needs ofdination or if they represent
reimbursement for the discharge of certain oblaretiinherent the concept of
public service. Art. 93 represents a formex{ specialisfor the transport sector

31 Specifically, Article 106-2 of TFEU establishesath“Undertakings entrusted with the
operation of services of general economic intereshall be subject to the rules contained in
this Treaty, in particular to the rules of competit insofar as the application of such rules
does not obstruct the performance, in law or in, faicthe particular tasks assigned to them”.
32 Article 2 of Regulation 1191/69 on transport byl,reoad and inland waterways defines
public service obligations abligationswhich the transport undertaking in question, if it
were considering its own commercial interests, wawdt assume or would not assume to the
same extent or under the same conditions”.
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(Jaspers, 2009), integrating the general stateegidhe, that gives room to state
intervention for the purpose of correcting markeperfections such as absence
of competition or externalities caused by congestipenvironmental pollution.
The limit to this opportunity is represented by tleguirement that such a
financing mechanism must not distort competitiothw the common market
and must be compatible with State aid riitesompensation that exceeds what
IS necessary to discharge the public service mmssiould, as a matter of
principle, result in illegality. For this purposegulation 1191/69, as amended
by regulation 1893/91, established rules for calitng the compensations levels
to apply in order to avoid the State aid notifioatand authorization procedures
described in the EC Treaty.

As a whole, the regulatory framework on compensatiemained for a long
period barely applied, since public transport mexkeere mostly national or
local, with a predominant share of transport sewigrovided by public
administration or local public monopolies, so tfiatncial compensation or
granting of exclusive rights could not be seenem®asly affecting trade among
Member States (van de Velde, 2003; Goldberg, 200&9. successive, gradual,
emergence of pan-European operators progressivieynged the situation,
arising again, and with more pressure, the ceqtraktion regarding if financial
compensations and exclusive rights can be considesmpatible with the EC
treaty. Accordingly, on the wake of important judgms of the European
Court* and the demand for greater legal certainty andigtability expressed
by the public consultation on the Green Paper oh (&Gropean Commission,
2003), the Commission launched a package (“Montkage”) on Services of
General Economic Interest and public service comsgori which was
adopted at the end of 2005. Through this measiresestablished that public
service compensation is not considered state adl,isaalso exempted by the
notification requiremenr, if it fulfils four conditions’ (European Commission,
2005 and 2010): the public service obligation stooé clearly defined; the
parameters of the compensation should be objeatigeestablished in advance
In a transparent manner; the compensation canmaeexthe costs incurred in
the discharge of public service obligations, takingp account the relevant

33t has to be remembered, that state aid rulesppécable if the conditions laid down in

Article 107(1) of the TFEU are met: economic adeaet effect on trade between Member
States and distortion of competition, selectiveireabf the measure.

3 Judgment of the Court, C-280/00 Altmark Trans, goitled cases C-34/01 to 38/01

Enirisorse SpA.

% Commission Press Release — IP/05/937 — 15.7.2(8&fe aid: Commission provides

greater legal certainty for financing services efigral interest”.

* The decision has also exempted from notificati@ORvhose amount is under a certain
threshold.

%" The so called “Altmark conditions”.
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receipts and a reasonable prfithe company in charge of the mission should
be either chosen through competitive procedures,ifonot, the costs of
providing the public service must be based on tistscof a “typical, well run
undertaking”, including a reasonable profit.

Fourthly, the adoption of public service contrastsconsidered by regulation
1893/91 as the normal (but not mandatory) methaodil® the relation between
public authorities and undertakings entrusted wébks serving the general
economic interest. The regulation describes also rthinimum contents of
contracts, but none provision is established raggrthe ways to award these
contracts. Thus, while in other sectors (elecirjcielecommunications, and
postal services) European directives played a alumle in boosting the
liberalization processthe impact on inland transport remained feeble and
centered on general principles. Member States ruoedi to be free to decide
how to organize transport services: either progdimem directly or entrusting
the provision to an external entity. If a publicttarity chooses to entrust the
provision of LPT to a third party, the EU is nelitva the question of public or
private ownership and does not consider tendersngoanpulsory, except in the
cases where the public procurement rules applyn(ieases classified as public
service contract$)

As a final remark, it's worth noting how the so ledl process of
Europeanization has been characterized in LPT bintnnal conflict: on the
one hand, the need/will for boosting market contipetiand guaranteeing equal
treatment to all potential providers — thus twoeahives of the new European
model triggered after the Single Act — and, ondtieer one, the safeguard of the
principle of subsidiarity, which requires decisiomaking and management
options characterized by strong local commitment$ faeedom of choice. It is
within this potential conflict that the more recenblutions must be assessed.

3.2 Regulation 1370/2007

Regulation 1370/2007 (hereinafter R1370) on pulp@assenger transport

services by rail and by road (repealing regulatid®1/69) has been finally

adopted in October 2007, after a long and tortueag begun with the first

proposal by the Commission in 2080The initial aims of the process were

schematically twofold:

— to ensure legal certainty and fill in the voids tbe existing regulatory
framework. In particular, even if the European GairJustice and National

% The term “reasonable profit” is defined as a wfteeturn on capital that is normal for the
sector in a given Member State and that takes atadthe risk, or absence of risk, incurred
by the public service operator by virtue of pulalighority intervention.

% Directives 92/50, 93/36, 93/37, 93/38, and mooené directives 2004/18 and 2004/17.

40 COM(2000)7 final.
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initiatives had previously shaped the perimeteamblication of the general
EU principles in the case of service concessiond poblic service
compensation, this not always happened in a unégeconsistent manner
and their precise relevance for LPT services reathambiguou$!

— to ensure market access to all operators and stiemal more competitive
environment in the awarding of contracts. This araé giving execution to
the provisions of the Lisbon Strategy and the EUit&/papet on market
organization and awarding procedures in LPT sesvice

The final results of the bargaining process aremsarnsed below.

General purpose

As stated above, the general purpose of R13701)ais. to define how
competent authorities may act in the field of pagse public transport
respecting the rules of Community law (legal cetigi Hereto two important
specifications are made.

Firstly, R1370 openly acknowledges the presenceg@&iferal interests in
transport services that can justify public intet@m In fact, according to
(Whereas (5)): “many inland passenger transporttatabe operated on a
commercial basis. Thus competent authorities of Megnber States must be
able to act to ensure that such services are @dvithe mechanisms that they

“I The concept is clearly stated by Whereas (6) ef iew regulation: “...development in
national legislations has led to disparities in gnecedures applied and have created legal
uncertainty as to the rights of public service apers and the duties of the competent
authorities. Regulation (EEC) N. 1191/69 does reatl dvith the way public service contracts
are to be awarded in the Community, and in pasictiie circumstances in which they should
be the subject of competitive tendering. The Comitgdagal framework ought therefore to
be updated”.

2 The European Council of Lisbon of March 2000 reegiito speed up liberalisation in areas

such as transport and supported the general plenofpthe development of competition for

the provision of public transport services.

The White paper of 12 September 2001 “Europearsp@nm policy for 2010: time to decide”

summarised the main objectives of the EU Commissidhe transport sector: “to guarantee

safe, efficient and high quality passenger trartspervices through regulated competition,

guaranteeing also transparency and performanceubficppassenger transport services,

having regard to social, environmental and regial®lelopment factors, or to offer specific

tariff conditions to certain categories of travellsuch as pensioners, and to eliminate the
disparities between transport undertakings frorfectBht Member States”. This includes three
crucial elements:

- passenger transport services are considered seofigeneral interest where the economic
performance should be outweighed with social, e@mvitental and regional development
factors;

- regulated competition is envisaged as a key oppiytuo meet all the (potentially
conflicting) objectives of passenger transport ises. efficiency, reliability, affordability,
etc.

- distortions of competition should be avoided in edirag excusive rights to public service
operators.
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can use to ensure that public passenger transpotitas are provided include
the following: the award of exclusive rights to palservice operators, the grant
of financial compensation to public service opeamatand the definition of
general rules for the operation of public transpehich are applicable to all
operators” and also (art. 1): “competent authaitigy act in the field of public
passenger transport to guarantee the provisiorewices of general interest
which are among other things more numerous, safeg higher quality or
provided at lower cost then those that market foedene would have supplied”.
Secondly, within the framework of public intervetj it shows a preliminary
favour towards transparent and non-discriminatooynpetitive procedures,
recognising that (Whereas (7)) “the introductionredulated competition leads
to more attractive and innovative services at lowest and is not likely to
obstruct the performance of the specific tasksgassi to public service
operators”. In other words, regulated competit®seen as a promising tool to
meet the general interest in an efficient way.

Scope

R1370 applies when exclusive rights and/or compersa are imposed to or
contracted with service operators for the dischafgeublic service obligations
(Art.1). This delineation undoubtedly concerns autlg-initiated regimes, since
they are run under a monopolistic market orgaromawith an exclusive right,
but also market initiative regimes where exclusigéats are awarded (for reason
such as stability, integration, coordination, etcThis means that market
initiatives (both with open entry or regulated artkation) without the
awarding of exclusive rights and the concessiosetéctive compensations, and
for which only general rulé$ apply (minimum licensing standards, special
tariffs, etc.), are not affected by the regulataord are still a viable option (van
de Velde, 2003 Of course, there remains the preliminary support f
regulated competition, so that deregulation carsd®n as an accepted but not
favoured alternative.

A second demarcation of the scope of applicatioR1870 regards modes. Only
inland public passenger transports are incl{tjadith the exception of those
operated mainly for their historical interest oeithtourist value. Within this

3 According to the definitions included in the Aro2the Regulation, ‘general rule’ means a
measure which applies without discrimination topaiblic passenger transport services of the
same type in a given geographical area for whicbrapetent authority is responsible.

* According to Whereas (8): “Passenger transportketarwhich are deregulated and in
which there are no exclusive rights should be atidwo maintain their characteristics and
way of functioning in so far as these are compatiblith Treaty requirements”. This
definition clearly states that from a legal poirft view the decisive boundary between
regulated/deregulated markets is represented byrésence of exclusive rights.

> States are also free to apply this Regulation ublip passenger transport by inland
waterways and to maritime transport within Membtaté&s (maritime cabotage) national sea
waters.
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general statement, the application to buses, traneftos and rail modes is
subject to some, at times relevant, differencegliegtion of directives on
public service contracts, awarding mechanismes).etc.

Thirdly, R1370 applies, for buses and trams, oriem contracts take the form
of service concession contracts, while in otheesgpublic service contracts)
public procurement directives (2004/17/EC and 2084C) are relevant. For
rail and track-based modes other than tram, R18vV&ya applies (van de Velde
et al., 2008). The application of R1370 rather thahlic procurement directives
turns out to be quite significarib{dem) on the one hand, the latter are already
fully binding while R1370 provides for a long tramsal period, and, on the
other, they establish more detailed and restricpvecedures, above all as
regards the application of competitive tenderingcpdures (see box 3 and
below). According to this view, it seems that wheoatractors are, to a certain
degree, disciplined by market incentives (mainlyotigh risk sharing on
revenues) less strict (and even complex) tendeules can be acceptable.

Box 3. Public service contracts and public serviceoncession in local public transport: a case study

The European Commission decided to send a fornopilest to the Czech Republic concerning the proeedur
followed by the Czech Region of Ustinad Labem foe award of a contract to a private undertakingtlier
provision of regional bus transport services. Tioisnal request takes the form of a "reasoned oplhithe
second stage of the infringement procedure laidrdimwArticle 226 of the EC Treaty. If there is ratisfactory
reply within two months, the Commission may refez matter to the European Court of Justice.

The Commission considers that the contract condus#ween the Region and the private operatorpishdic
service contract and that as such it should hawen bendered according the detailed rules of Diedti
2004/17/EC.

However, the Region awarded the provision of th@gport services in the Region as a service cooceasad
thus without a European-wide tender procedure.

In case of a service concession, the concessioregiggves the right to exploit the service and nasstume the
economic risk related to the performance of theise. In the present case the major part of the opesato
remuneration comes from the Region, because tt@riadrom passenger fares would not be sufficienttie
provision of the service. This payment by the Regibiminates the exploitation risk. Consequentig tontract
award does not concern a concession but a publicaxd, which requires the observation of the dedaiules of
Directive 2004/17/EC.

Source: European Commission, IP/08/1030, Brus26ldune 2008.

Role of contracts

R1370 generalises the use of public service castriacrule the relationship
between the competent authority and a public seraperator, establishing
binding content¥ and duratioff. Contracts represent the key and mandatory

6 The same concept is expressed in European Conomigzd10 p. 75-76): The existence of

a risk is therefore essential in order to determiwbether a service is a concession...a
concession exists only if a significant part of tis& is transferred to the operator....The risk
to be taken into account are those involved in liog the service or making available or
use the work, particularly the risk associated vddgmand

7 According to Article 4, public service contracen( even general rules) must: define the
public service obligations and the geographicahsui@mncerned; establish, in an objective and
transparent manner, the parameters on the basisicli the compensation payment, if any, is
to be calculated, and the nature and extent ofexwjusive rights granted in order to avoid
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instrument of regulation and liberalization, sirtbey give shape to the extent
and the main characteristics of public interventiemclusive rights, public
service obligations, compensation, risk sharingligustandards, etc.
The definition of contracts adopted by the EU isualty very wide. Public
service contract is in fact defined (art 2(i)) a8emally binding act confirming
an agreement between a competent authority andlé @ervice operator”: a
definition clearly referring to a civil law instruent, where a bilateral document
Is voluntarily signed by both the parties with e of ruling their relationship;
but may also consist, depending on the law of tleenkler States, “of a decision
adopted by the competent authority:
— taking the form of an individual legislative or tdgtory act, or
— containing conditions under which the competenhautty itself provides the
services or entrusts the provision of such sentices internal operator”.
Thus, any unilateral public law instrument (lawsgulations, administrative
acts, etc.) is included in the definition and is wsll disciplined by the
regulation.
Of course the role of the two alternatives is \gifferent”.
In the first case, the contract is typically a neinechanism, through which the
competent authority buys a service from an exteoparator. It has to describe
the separation of roles and define responsibilityt ask allocation between the
competent authority and the operator; furthermbhas a legal force and can be
exploited to govern subsequent modifications oputiss.
In the second case, it is mainly an internal anithaiiative act, in a context
where the separation of roles is weak and no tragken transactions and risk
sharing are developed. This second type applidedrcase of self-production
(see case A in Fig. 2), and in that of self ownedhganies (case B.1 in Fig. 2)
when the requisites of the “internal operator” (selw) are verified.
According to this view, only the first type of coatt can be consistent with
some form of liberalization as defined in § 2.3.

overcompensation; determine the arrangements éoaltbcation of costs connected with the
provision of services; determine the arrangememtdhe allocation of tickets (risk sharing);
determine service quality standards; indicate wéretiind if so to what extent, subcontracting
may be considered; define in a transparent wayctmtractual conditions and the specific
social standards eventually applied to existinguatstaff.

*8 The duration of contracts is limited to 10 yeamsdoach and bus services, 15 years for rail
based services and 15 years for multimodal corstridatil services account for more than
half of the value of the contract. The duration dan extended by 50% if the operator
provides significant assets in relation with thev&e provision described in the contract.

9 The difference between the two is confirmed bylartTo this end this Regulation lays
down the conditions under which competent authesjtwwhen imposing or contracting for
public service obligation....” where it is clearlyastd that the contractual logic (as a bilateral
act) is different from that (unilateral) of impogia public service obligation.
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Organizational forms
R1370 allows freedom of choice for local authositeenong three organizational
forms:

1)

2)

3)

self production by means of an internal departmeith no other specific
clause attached;

direct award to an internal operator, i.e. a lggalistinct entity over
which the competent local authority exercises adngimilar to that
exercised over its own departments. This is thecated ‘in house”
optior™®, where the definition of the internal operatosiject to several
restrictive conditions, partly already ruled by & Court of Justicé.
Yet, differently by the previous statements of Ehegopean jurisprudence,
the 100% ownership is not included as a mandatguirement so that a
private share is not deemed as incompatible withrect award if the
“dominant public control” can be established onliasis of other criteria.
award to a third party other than an internal oferghrough tendering
procedures. In this case the procedure may invpheselection and,
afterwards, negotiations, leaving a certain roonmaihoeuvring to the

0 The true nature of the in house solution is welbatibed by the recent Guide of the
European Commission (European Commission, 20169)p.“The in house exception is
meant to cover a situation where public authorigides to provide a service itself, albeit
acting through a legally distinct entity. In thisse the public authority and the entity
providing the service are effectively regarded as. Guch a relationship is covered neither by
the principles of transparency, equal treatment aad-discrimination derived from the
Treaty, nor by the Public Procurement Directive”.

°1 Case 107/98 “Teckal’, Case 26/03 “Stadt Halle"s&458/03 “Parking Brixen GmbH”.

Taking this jurisprudence and article 2 of R137 iaccount, an “internal operator” should

meet the following criteria (Jaspers, 2009; Europ€ammission, 2010):

- be alegally distinct entity;

- control has to be exercised over it by a compekecdl authority (i.e. a single local
government), or in the case of a group of authewifsyndicate, agency, associations, etc.)
at least one competent local authority, to an éxsamilar to the control this authority
exercises over its own departments. This meansthigapublic authority must, in any
case, exercise a degree of control over the eidtyyallows it to have a decisive influence
on both the strategic objectives and the majorsitees of the entity;

- the internal operator and any entity over whichs tbperator exerts even a minimal
influence should perform the essential part of rthiblic transport passenger activity
within the territory of the competent local autltpir authorities;

- the internal operator and any entity over whichs tbperator exerts even a minimal
influence should not take part in competitive tesdeoncerning the provision of public
passenger transport services organised outsidetetmgory of the competent local
authority; this limitation can be avoided only whieiis established that the home market
of the internal operator is going to be openedaipdampetition. In this case, in fact, the
internal operator directly entrusted of servicevision may take part in competitive
tenders outside its territory 2 years before thiadrits awarded contract;

- the internal operator should perform the major mdrthe public passenger transport
service itself and not by subcontracting.
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competent authority in order to define and desctitee complex market

system he wants to obtain. Accordingly, through #mplication of

R1370, the competent authority is subject to legdi@t and detailed

provisions in running its awarding procediréhen it would have been

under the regime of the public procurement diresjwvhich explicitly

regulates issues such as timelines, the amoumifaimation to be given

about the contract to be awarded, number and wseightawarding

criteria, etc. (van de Velde et al, 2008; Europ€ammission, 2010).

The recourse to an external operator can be pessign through a direct

award (i.e. without a public tender) in selecte€csiic cases:

— contracts concerning transport by rail, with theeptions of other

track-based modes such as metro or tramways;

— contracts beneath certain thresholds inimi3®>;

— in the case of urgency, for up to two years.
The flexible approach adopted by the EU is confarbg the timetable: R1370,
in fact, came into force in December 2009 and vetliO-years transitional
period. This means, in particular, that the awdrpublic service contracts shall
fully comply with the above mentioned condition®rfr 3 December 2019.
Furthermore, existing contracts can still be valitler certain circumstances
(Table 1).

Table 1. Transitional period

Contracts awarded before July 2000| Contracts awarded after July 2000 and
before entry into force of R1370

O
—

(7] ﬁ -§ c|>) o 9
— —_
O 0 ®=E £ S . : . ;
IS == 5 . . . . May continue until they expire if duration |s
53638209 May continue until their expire y y eXp
=92 2 3] less than 30 years
B 2ESO
Osggls

g0 °

May continue until they expire if duration
comparable to maximal duration according
to R1370

n

May continue until they expire if
duration is less than 30 years

another
procedure

Contracts
awarded with

Source: adaptations on Goldberg (2006).

However, during the second part of the transitigealod (i.e. starting by 2015),
the awarding competent authorities (national orallpanay exclude from

®2 The procedure shall be open to all operators) beahir and shall observe the principles of
transparency and non-discrimination (article 5.R&870).

%3 Contracts whose value is less than 1 Million €concerning less than 300.000 km of
service. Both thresholds are doubled in the casemiblic service contract directly awarded
to a small or medium-sized enterprise (i.e. anrprige operating less than 23 vehicles).
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participation in competitive bids operators whossslthan half of the value of
their contracts (for which they are receiving alpubompensation or enjoy an
exclusive right) are granted in accordance with rimgulation. Such exclusion
shall not apply to public transport operators ragrthe services which are to be
tendered. This reciprocity rule essentially aims pmeventing that large
authority-owned monopolies could unfairly competatsale their territorial
bounds using their preferential position and/ornt pdrthe subsidy obtained at
home.

As a whole, the limitations established by R1370avganizational models,
awarding mechanisms, scheduling, etc. are to bend®d as “minimum
standards”. In fact, the freedom of choice conecgrnorganizational models
applies only to the relationship between the EU Member States, but the
latter are allowed to be more “pro-competitive” aadrestrict the margin of
manoeuvring of local authorities. Basically, nabnand even sub-national
regulations can be more restrictive (and therefilooee pro-competitive) but not
more permissive. For example: national laws camipro(or restrict) options 1)
and 2), i.e. self production and mouse awargdthey can limit spaces for direct
award (rail servicesde minimi3; they can prohibit the so called internal
operator from taking part in competitive tendergrewithin its own territory;
they can shorten the transitional period, etc. Awnaiter of fact, the concrete
impact of the normative framework is to a largesexieft to national measures.

Compensation

In order to avoid compensation, R1370 establisle¢sildd rules for the proper
calculation of compensation related to public sgrwbligations. Rules are laid
down in the annex and reflect the contents of theadled Altmark criteriagee
above) In particular, compensation may not exceed anuatoorresponding to
the net financial effect of the total effects, piosi or negative, of compliance
with the public service obligation on the costs aevkenue of the public service
operator, including a reasonable profit.

The correct evaluation of many of the elementshefgroper calculation of the
compensation — costs incurred in relation to aipigarvice obligation, financial
benefits, tariffs and commercial revenues, readenaiofit — is not an easy task
and can cause additional administrative duties @omdroversie¥. But, if the
provider is selected by way of a tender based gectibe and transparent
criteria, the fee is deemed to comply with all tngeria set in the judgement of
the European Court of Justice in the Altmark caset does not constitute state
aid and does not require being motivated to th@iean Commission (Jaspers,
2009; European Commission, 2010). For that regsalnljc tendering to a third

> Competent authorities, in fact, must be able tooprwithin short periods to the
Commission that their payment structure is in adance with the rules laid down in the
annex.
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party can be seen as the easiest solution for mgedte Altmark criteria and
respecting state aid discipline.

Conclusions
The adoption of the EU regulation on inland tramspepresented the object of a
protracted conflict between the will to foster catfiveness and guarantee
equal treatment to all potential providers and tfegafeguarding the principles
of subsidiarity and local democracy. In particulahile competitive tendering
and regulated competition denoted the startinggerteral principle of the EU
Commission proposal, still evoked in the Wheregsof6the adopted R1370,
some Member States and the EU Parliament called thgosubsidiarity rule to
prevent the full acceptance of this point. The omte has been a framework
strictly linked to the principles included in theeRch legislation, according to
which local authorities can produce services théraseor decide to contract
these out by the way of tendering.

This flexible approach turns out to be a reasonablapromise, even because

lower levels of governments are free to establishmare competitive

environment. What is actually required to transprthorities, and has to be
evaluated as a positive outcome, is to make an bigaous choice between
internal regulation and outsourcing.

Through internal regulation, competent authoriteg®uld aim to keep (for

technological reasons, for informational shortage to high transaction costs,

etc.) all the decisional levers within the framekvof the administrative activity,
without delegating to external suppliers. This ckads therefore consistent only
with self-production or with the involvement of @ghlly distinct entity strictly

controlled by the local authority and linked to tleeritory where it operates, i.e.

the internal i house)option delineated by the EU ruling. Accordinglyot

other relevant features complete this context (&)g.

— contracts cannot be intended as true agreementedettwo parts, but as
unilateral/imposed acts of entrustment;

— competitive procedures are not required, because tiord party is involved
and no discrimination risk concretely emerges; lewen because all
principal-agent relationships are demanded to igichical control and not
to “market discipline”.

On the other hand, through outsourcing, the authavants to exploit, at a

certain level of the decisional chain, the invohesrnof external providers (both

public or private) in terms of skills, specializatj flexibility, risk assumption,

etc. To play this role, operators need to be @stlpartially) separated from the
organizing authority and to have margin of manengeand freedom in relation
to the main management levers (innovation, tactaraloperative decisions,
budget, enrolments criteria, etc.). In this caseces a direct and strict
administrative control is not exploitable, legalgnforceable contractual
agreements, and even open awarding procedurefecs@en as important tools
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to discipline the performance of the operator, atdhe same time, to guarantee
the respect of the non-discrimination rule.

Figure 6. Awards of public service contracts accaling to R1370

Self-production | Municipal compan | | External entrepreneur |

In house criteria In house criteria l

Imposed obligation =
Statute __Clwl law agreement

Administrative control l
Territorial operator Open Market operator

No tender | Tender |

The way and the opportunity to make recourse tof-osehed
company/municipal company (B.1 in Figure 2 above)sdrongly influenced by
this framework, as a precise choice between thernat operator-model or a
more market-oriented and entrepreneurial playetd&® carried out. In fact, it
Is not deemed possible (neither logical) to awdrel $ervice to an external
operator (even though totally or largely owned aahtrolled by the same
competent authority responsible for the servicat tholds legal, budgetary,
decisional and managerial autonomy, without sulomgitit to market discipline
through competitive procedures and true contraetrangements.

4, Power of initiative and multilevel governance inEuropean urban
transport

The main aim in this section is to describe, ondhe hand, if national models
give evidence for a progressive dismantling of #teategic role of public

authorities and, on the other, which kind of maitél structure public

intervention acquires within different experiences.

The horizontal analysis carried out on the seledidl countries (Table 2)

identifies three main features: persisting pubdigulation, decentralization and
new governance structures.
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Table 2. Public regulation and multilevel governane in the selected EU countries

Austria
Multilevel Federation (Bund), 9 federated provinces (Landemyl about 2.360 locg
structure authorities.
Multilevel All legislative and executive powers related td teansport are assigned to t

governance of
LPTs

Federal State (including all rail-bound services).
Lander and municipalities have the responsibilitly the provision of local an

regional road passenger transport. No legal digidh of responsibilities betweg

the Lander and Municipalities exists.

Power of
initiative and
competent
authorities

Market initiative regime with exclusive authorizati for economically profitablg
routes.

Non profitable routes have to be tendered undeatitieority initiative.

Strong defensive approach with respect to the kstaiol incumbent operators:
the transport route applied for by the market gméeeur must not run counter t
public interest (i.e. the interest of the incumbeatmost all payments granted
the government to historical providers are congidesis “fare revenues” so th
their routes are considered profitable. As a matdtdact, only additional service
and/or extension of existing ones are tendered.

Competent authorities are commonly municipalities.

Increasing role of Transport Associations as intsliate regulatory and adviso
authorities. Transport Associations are forms ¢érnmunicipal cooperative bodié
among local authorities and operators to optimi&T Lservices. They mainl
operate to gather resources from different puldtors, to distribute fare revenu
among operators, to define a standardized faremsyand an integrated timetab
to manage tendering procedures on behalf of lowatrgments, to manage qual
standard and monitoring, to suggest public trarisgpdanning to the locq
authorities.

Austria is now split into eight Transport Assoaigs that cover the whole count
6 provinces have their own transport associatiorisle the remaining three a
divided into two transport associations. Each tpans association commonl
groups local governments, the provincial governnasnivell as bus operators.

In Innsbruck IVB (a limited liability company) plans the netvkoand the service
to be offered; it also directly provides tram andtra services. IVB plays all th
tactical decision and even some strategic ones.
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Belgium

Multilevel
structure

Federal government, 3 regions (Wallon, Flemish Brnassels), 10 provinces af
around 590 municipalities.

nd

Multilevel
governance of
LPTs

Since 1988 regional and local transports are d&delgt regional governmen
fully responsible to organize public transportheit area.

Is

Power of
initiative and
competent
authorities

Authority initiated regime.
The competent authority is the regional governméidne sectoral functiona
agency has been created.
Public companies owned by regional governmentsigeoservices but have als
responsibilities to define tactical and (at leasins) strategic decisions.
Wallonia and Flanders they are also acquiring aleggry role since they suk
contract an increasing part of their network togie operators.

al

50
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France

Multilevel
structure

Central government, 26 regions, 100 departmentanfis) and around 36.6§
municipalities

3

Multilevel
governance of
LPTs

Since 1982, decentralization to counties and mpaiiies.
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Power of
initiative and
competent
authorities

Public authority initiative: transport authoritidsave the legal monopoly ¢
initiative.

Local authorities have the authority to define tharacteristics of the service a
the mode of organization of their urban public @ort system.

Strong development of inter-municipality and co@pen to compensate for the

small size of French municipalities.
In several cases the competent authority is arceggm (agglomeration) of citie

under different legal forms. Only about 20% of urk@ganizing authorities afe

communes working alone.
In Paristhe regulatory role is played by the STIF, a tpamssyndicate joined b

the region, the city of Paris and other 7 counbiethe region. Within the process

of decentralization the national Government abageddts role within the steerin
committee in 2005, leaving the leading role to tlegional government. Th
syndicate is responsible for: contract design amdioesing, tariff setting
investment planning, quality management.

In Rouenthe competent agglomeration includes 71 munidipaliand nearly

500.000 inhabitants; the agglomeration is in chaojeother relevant tasks:

organization of public services (water, sanitatimaste), the development of t
attractiveness of the territory, the spatial anlitipal solidarity.

In Lyon the organizing authority is a syndicate groupidgngunicipalities. The
syndicate is responsible for the transport polibg, management and developm
of the transport network and the delegation ofrigmagement to an operator.

=N

D Q

Germany

Multilevel
structure

Federation (Bund), states (Lander), districts anthioipalities (around 12.300).

Largest municipalities are also city districts. IBerBremen and Hamburg als
have the status of Lander.

Multilevel
governance of
LPTs

After the German reunification, the decentralizatiof planning and financig
responsibilities (since 1993) has been one of thie changes.

Lander or regional transport associations are respte for regional railway
services, while other modes are delegated to clistand city districts. Citieg
Lander are responsible for the all modes.

Power of
initiative and
competent
authorities

Market initiative regime with regulatory checkstla¢ entrance for profitable rout
through a system of exclusive authorizations (ndisnfar 8 years). Competer
authorities are granted the power to define passemmgnsport plans that can
decisive when operators request authorizationsawaige transport services.

Non-profitable routes purchased by the competethioaities have to be tendered,

The legal distinction between profitable and noaofipetble services is not alway
effective and various kinds of subsidies (as thaseolling stock investments) ar
cross-subsidies (such as those coming from enétgy}he distinction itself.
Financial support to locally owned public compasyiganized in such a way a
markets are so strictly regulated that freedom rifiative hardly exists an
incumbents haveale factg a preferential position.

Landers are the competent autorities for regioaiflvays, while districts and cit
districts for other modes.

Local competent authorities are normally membeogether with transpor
operators, of transport associationgerkehrsverbunde coordinating publig
transport services on a larger scale. By 1990uafist every metropolitan area
Germany has such transit organization. Transpadcations can have differe
roles. They integrate services of different opematand different competel
authorities into a coordinated public transporttexys they provide an integratg
fare scheme; they share revenues among operahans;cbordinate timetable
sales and communications. In some cases, they \e@m @etermine the servig
level and quality.

In the Berlin and Brandenburg Landire Verkehrsverbund Berlin-Brandebol
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(VBB) is established. It is a limited liability cgrany shared by the 2 Landers,
disctricts and 4 city districts. The VBB plans aocdbrdinates regional railwa
services of both the Landers. For other modes itages tariff integration an

revenue sharing on the whole area; it is respamditt marketing and users

information; it is responsible for quality and cadts monitoring.

In the Hamburg, Lower Saxony and Schleswig-Holsteander the Hamburger
Verkehrsvernbund (HVV) is established. It is a ptérlaw company (limited

liability company) shared by 3 Lander, 7 distrieisd more than 30 transpqg
operators, that coordinates the integrated trahsy@tem in the area. HVV se

fares, coordinates routes and timetables; it d@stedd minimum requirements for

service supply, bus stops and passenger information

In the city of Frankfurtthe regulatory authority is played by traffiQ, ienited
liability company owned by the city of FrankfurtraffiQ determines the servig
design (routes, timetables, fares), provide infdioma manages tenderin
procedures, and carries on users surveys.

as a limited liability company to play the regulgtoole in the metropolitan area.

The Lander capital Munich, Free State of Bavaiighteadministrative districts an
50 transport companies work together in this trartspssociation as partne
Main tasks of MVV include: joint tariff managemendjstributing revenues
planning and contract management of regional bogcss, conceptual transpg
research, system marketing, providing comprehensivs@omer information a
well as carrying out transport research and magsaarch.

e
g
In Munich, the Munchner Verkehrs und Tarifverbund (MVV) heeen established
A
d
S

Italy

Multilevel Central government, 20 regions, 110 provinces &adly 8.100 municipalities
structure
Multilevel Since 1997: regionalization of legislative, plarmiand financial responsibilitie

governance of
LPTs

Further delegation of operational functions to laministrations except for thos
services requiring a unitary management at thenegjilevel.
Regional governments have the direct responsitititglan, organize and reguld
railways services of “regional and local interedthey also have the responsibil
to establish the relevant basin for other modestantgfine and finance “minimur
services” which should be quantified accordingly ttee mobility needs an
characteristics of the corresponding transportbasi

Local governments (provinces or large municipaijti@are responsible to plal
design and manage modes different from rail. THey have the responsibility {
establish and finance additional services (othan tminimum services covered
the regional level) corresponding to specific nesnis users preferences.

Power of
initiative and
competent
authorities

Public authority initiative with the opportunityiise 2006) to grant licenses
market operators that develop services on their mitiative, on condition tha
they possess fitting technical and professionalireqnents and that none financ
compensation is required.

Competent authorities are Regions for regionalwejs and districts an
municipalities for other modes.

Scattered development of cooperation through theldpment of supra-municip:
bodies. In several cases territorial integratiopastly granted by the central ci
that extends its own services towards the neighgarunicipalities.
Independent regulatory authorities (agencies) Hreen created in several cag
even if with varying degrees of autonomy and powersome cases (eg. Milan
the role of the agency is limited to technical stssice to political bodies involve
in planning and operative activities. In other sageg. Romand_Bolognawhere
agencies assume the legal form of a stock-optiompemy) they are responsible f
key regulatory tasks: definition of service contsacawarding of tenders, asg
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and performance control, information. In Tuthre agency is an interinstitution
syndicate among the Region Piemonte, the Provthedylunicipality of Turin and
31 surrounding small municipalities; the agencyyplanportant regulatory task
planning of services and infrastructures, qualinitoring and management, far
and subsidies management, contract management.

Poland

Multilevel Central government, 16 regions, 314 counties aady2.500 municipalities
structure
Multilevel Up to 1990, local and regional transportations waevided by state enterprises:

governance of
LPTs

national railways and one state-owned bus company.
After 1990, local public transports are under thdél fesponsibility of local

governments. Autonomy and responsibility of localf-government have begn

further strengthened by the Constitutional refofrh@97.

Power of
initiative and
competent
authorities

Both public and private initiative. Profitable sems can be licensed (witho

exclusivity) following an application by market opéors including professional

gualifications, timetables, routes and tariffs. Theense can be refused
represents a threat to the already existing lines.
Competent authorities are municipalities that camelfy decide on th

organizational form to provide services (self-pretihn, municipal companies

civil law contracts, etc.)

ut

if

11%

Public transport authorities have been createcewersl cases (Gdansk, Cracqw,

Poznam, for example) to play the regulatory rolanaging the network, tendering

lines, monitoring quality, fares management, manket Public transpor
authorities are generally public sector entity with legal personality, coverin
their costs directly from the budget.

Inter-communal associations can be developed ty oat public services.

In Warsawa Municipal Transport Management Authority (ZTN)established t

organize transport for the city. ZTM acts accordiogthe Statute set by the

Warsaw city Council and according to the law omsgport services. ZTM buy
services from several operators and then managesacts and controls quality.
In Cracowthe City created a public transport authorityaasnternal departmen
to regulate public service contracts.

In Elblagthe Public transport authority is a limited liatyilcompany that organize
tenders and manages contracts with operators.
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Spain

Multilevel
structure

Central government, 17 autonomous communities qrej 50 provinces an
nearly 8.110 municipalities

Multilevel
governance of
LPTs

The national government keeps responsibility olwesis.

Competences on local and regional public transpoet decentralized to loc
governments as in the case with other policiegedlto mobility, e.g. urban an
spatial planning, environment.

=2

Power of
initiative and
competent
authorities

Public authority initiative by own production orldgation to private operators.
Competent authorities for modes other than railwagslocal governments, oftg
through intermunicipal syndicates; the latter aveperative arrangements taki
the form, on the basis of inter-institutional digle, of transport independe
agencies in the main urban agglomerations of thentcy. In several case
representatives of the upper level of governmemtéS Autonomous Region
Provinces) take part in the syndicate. The numidemtrmunicipal transpor
authorities increased from 4 in 1997 to 18 in 2007.

In Madrid a Transport Syndicate (CRTM) was established 861f@r the purposs
of coordinating services, networks, and fares anwhole region of Madrid. Th
National government, the Autonomous Community ofdth and the Municipa
governments take part to the syndicate; even tradens, operators an
consumers’ associations are represented. CRTMeisdimpetent authority in a
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aspects related to: contracting, regulation, plagrand operation, information,
tariff setting and integration, monitoring of resul Municipalities joining the
CRTM delegate the responsibility to plan and mantgesport services to the
cooperative authority; on its own, CRMT plans seggi and their characteristics|in
accordance with the participating municipalitiesuritipalities within the region
are not obliged to join CRTM, but almost all of tinéake part to it: this is because
they recognize the benefits that some integratibtramsport across the region
brings to their citizens. According to ECMT (2005) “The creation of a singl
body for public transport has enormously improvied situation that previously
prevailed in the Spanish capital region”.

In Barcelonathe Metropolitan Transport Authority (EMT-Entitsltetropolitana de
Transports) is a public authority on which 18 localithorities, including
Barcelona, are represented according to their pdipal EMT is part of a larger
Metropolitan Transport Authority (ATM) that has lbeestablished in 1997 under
the form of a voluntary inter-administrative cortaan formed by the Autonomous
Government of Catalonia, the city of Barcelona, #mel EMT itself; the national
state has an observer role. The role of ATM is amsiip: planning of longt
distance interurban bus services, coordination é@etwpublic administrations in
charge of providing LPT in the different sub-regipgoordination among modes,
follow up of contracts, tariff setting and intedeet, revenue collection and sharing
among operators, communication and marketing. Etationship between and
respective roles of EMT and ATM continue to be dedi and reshaped.

D

Sweden

Multilevel Central government, 21 counties and 290 municipalit
structure
Multilevel The national government keeps responsibility olwegis.

governance of
LPTs

The principle of local self-government is one of flandamental principles of the
Swedish democratic system. Since 1978 Counties amohicipalities arg
responsible for local and regional public road $gortation.

Power of
initiative and
competent
authorities

Public authority initiative by local governments.
In the early 80s separated public transport auiber(PTAs) have been created in
several territories to play the regulatory rolearpling and coordination of bus
networks, setting and integrating tariffs, managibgndering procedure
negotiating the economic compensation with opesatdiransport authoritie
usually cover the Swedish counties and often aeqgthie form of private lay
company owned by the corresponding local admiristra Voluntary regiona
public transport bodies can be developed to integexes and services within the
whole region and even to procure internal bus sesvior counties who wish this
to be done on their behalf, on an agency basis.
In Stockholmthe regulatory role is played by a transport atth¢SL) responsible
for all public transport services in the area. Sliatally owned by the Stockholm
County Council.
In Sundsvallthe regulatory role is played by a transport axtyagesponsible fof
all public transport services in the area. Thedpant authority is totally owned by
the County Council.

In Halmstadthe regulatory role is played by a transport auth¢HT) owned by
the Halland County Council and the municipalitids. is responsible for all public
transport services in the area of Halland and haspbwer to grant exclusiy
concessions to operators in this region.
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United Kingdom

Multilevel
structure

Central government and 4 constituent nations (EnfylsVales, Scotland, Northern
Ireland), with different territorial organization€ommonly, there is a regiona
government and one or two tiers of local government
The Capital enjoys a special status and speciabpow
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Multilevel
governance of
LPTs

The national government is responsible for railwagsvices (Rail regulator) and
establishes the legislative frameworks for othedeso

Local governments are responsible for LPTs servithe local government act
2000 has increased the power of local governmenpéain and define local publ
services, including LPTs.

o=

Power of
initiative and
competent
authorities

London public authority initiative.
The regulatory role has been played since 1986 doydan Transport, a publ
agency, overseen by the national Department fonspart and the Government
Office for London, coordinating the whole transpgystem and entrusting services
provision in the Capital. The deregulated systempéet elsewhere (see below)
was not introduced in London because of concerositaihe effects of free entiy
on congestion and on the coordination among diftemeodes.
In July 2000, London transport was replaced byw regulatory authority called
Transport for London (TfL), whose primary role @simplement the Mayor’s of
London transport strategy. TfL is a functional bodf the Greater London
2
S

[¢)

Authority (GLA): i.e. the metropolitan authority dluding the Capital and 3
surrounding boroughs. TfL is responsible for busks, underground, tram link
and river services, road charging, road maintenapcemoting walking and
cycling, taxi regulation. Some services are outsedy while others are directly
managed by TfL and its subsidiaries. Roles of Tfetwork and service planning
quality management and control, tendering, assetecship and management,
information and advertising, direct managementofis services.

Great Britaii® outside Londonmarket initiative for buses with no exclusivehis
since the Transport Act 1985. Market initiative ch@ complemented by the
authority initiative for additional services (erdtad through open tender) not
provided by the commercial, deregulated bus market.
Public initiatives for modes other than buses.

Public transport authorities (PTAs) are commonlyatehe County levels and afre
responsible for several tasks: tendering additiGealices, managing the whaqle
mobility system, setting up partnerships with prévaperators, setting genefral
goals for the transport system, investing into thgrovement of sharegd
infrastructures as reserved lanes, bus statioftgmation devices, financing loca
rail services.
Transport Acts of 2000 and 2008 increased the respiities and room of
manoeuvring of PTAs (renamed as Integrated tramspothorities-ITAS). In
particular, ITAs can develop quality partnerships guality contracts to influenge
and guide the outcome of market operators towdrdsgeneral aims set in local
transport plans. According to the Government bothemes should have
reintroduced an element of local authority contwblbus services, following the
deregulation of the industry in 1986.

4.1 Persisting public involvement

National case studies show that public involvemeanthe definition of LPT

services is still central in the European contexturban areas, in fact, strategic
responsibilities are almost exclusively in the hamd public authorities, that
keep the power to influence and steer market strestand outcomes, and no
full liberalization process actually occurred. Thisiding role, moreover, is not
enacted only through forms of light regulation diezl to all the market actors

% Great Britain excludes Northern Ireland that hpswially different model.
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(minimum technical and social standards, legalquyeisites, general rules, etc.),
but commonly relyies on more intrusive regulatosyides: transport plans,
public service obligations, exclusive rights, comgetions, control and
monitoring.

In six case studies — Belgium, France, Italy, Land8pain, Sweden — the
authority initiative is largely predominant, comnhpn through a
monopolistic/monopsonistic power to prescribe aafing which services have
to be producedTransport authorities behave in this context asathlg (or at
least clearly predominant) subject in charge ofvigiog public passenger
transport services in urban areas the sense that they can either produce
services by their own (direct public management)reguest their production
outside according to predefined planning and dediggtruments (public
authority as contracting authority).

In Austria and Germany (and partially Poland) therket initiative has formally
a leading role. Operators can in fact take theiaiive to apply for an
authorisation for commercial routes, but, as a enadf fact, this bottom up
approach never developed and the idea that mankeitive is present in a
“moribund state” (van de Velde, 2001 p. 17) or th@ermany has indeed
become almost identical to a situation where théhaiy has the legal
initiative”® (van de Velde, 1999 p. 152) fully pertains to fitesent situation.
This outcome ensues from a situation where the oaigtition regime is
dominated by authority owned companies, commornignsily shielded, as far
as their exclusive right to serve the market, by thles adopted to allocate
authorisations, so that few margins emerge for roteors. In a dynamic
perspective, even if more flexible and open procesiwould be progressively
applied, mainly due to the application of the EU3RQ, local authorities will
still keep a key role to influence the market omeo defining passenger
transport plans Nahverkehrsplan that guide the decision when operators
request an authorisation or when non profitablée®are tendered (IAU, 2009
and box 4).

%6 Similarly see also Brandt and Shulten (2008).
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Box 4. Planning tools in the German model: the Nakerkehsplan

Les autorités responsables élaborent Wian de transports publics de voyageurs (« Nahverkehrsplam) selon
leurs compétences : les villes autonomes et distpgour les transports non-ferroviaires, légmder pour les modes
ferroviaires. Du fait de la double casquette deliBea la fois ville etLand, sonNahverkehrsplanntegre tous leg
modes de transport. Berlin etBeandenburgont I'obligation de réaliser uNahverkehrsplart de le renouveler, toys
les 4 ans pour Berlin, tous les 5 ans pourBlandenburg.Presque tous les districts et villes autonomes| du
Brandenburgcongoivent également ahverkehrsplafocal, bien que ce ne soit plus obligatoire cetfeedle.

Le Nahverkehrsplan est l'instrument le plus important de l'autorité responsable pour définir I'offre de
transports en commun sur son territoire Le niveau d'offre défini dans ahverkehrsplarest une obligation pou
I'exploitant, méme si des adaptations sont possible’autorité responsable et I'exploitant sontaatord et si lg
changement est conforme au contrat entre les datief

Selon la Loi fédérale sur le transport des persgntoeit transport commercial de voyageurs est soumis
I'obtention d’'une autorisation. L'objectif de ce réglement est d'assurer la sé€utes voyageurs et de vérifier |la
fiabilité et le sérieux de I'exploitant.
Il en existe deux types :

=

FS%

- type 813 (de la Loi) : offre sur proposition d'urpoitant (mais dans le cadre lahverkehrsplay exploitation «
risques et périls » (autonomie financiére), pasedeurs obligatoire & un appel d’offre pour I'dtrion du marché.

- type 813a (de la Loi) : offre & la demande de B&td responsable (toujours dans le cadreéNdhverkehrsplah
recours a un appel d'offre (sauf exception) poaittiibution du marché.

Source : IUA (2009 p. 19-20).

Finally, in Great Britain-outside London, the exigtopen entry regime (market
initiative without exclusive rights), establishear fbuses since 1985, is
commonly mentioned as an idealtipical case of deHregulation, or, better, of
light regulation (Hibbs, 2009), where public authes keep a marginal and
complementary role with respect to the operatotudlly, the unquestionable
move towards a more liberalized environment caroiedduring the eighties has
been more recently characterized by some backwstefss. Since 1997 in
fact, policy initiatives were adopted to tackle soof the problems linked to
deregulation¥, giving the public transport authority new and Heg
competences and instruments in order to coordenadeintegrate the provisions
by private companié%(tendering of social services, quality partnershjipality
contracts, special tariffs, etc.).

All things considered, the most recent experierafelSuropean countries seem
to confirm that the general interest in LPT (urba®rvices is still well
acknowledged. Public authorities, left free to degistill retain adequate forms
of planning and steering levers to correct markatufes. The meagre

>" Following the contents of the new White paper:ri#éw deal for Transport”.

8 E.g.: loss of patronage, fragmentation, lack afrdnation and integration with railways
and metro services, withdrawal of services outsitie routes, excessive market
concentration. On this point: European Commissid®97); Butcher (2010b).

%9 In the words of Hibbs (2009, p. 77): “Since 198@re has been a growing pressure for re-
regulation ....Steps toward this were taken in tren$port Act 2000. Now we have the Local
Transport Act 2008, which could provide for thistie taken further; a Statutory Contract
Scheme would enable the Integrated Transport Aityhto remove commercial decision-
making from bus operators and end all competit@tiner parts of the new Act would allow
further steps in the same direction”.
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contribution offered by (authorised) market initas in Austria, Germany and
Poland and the controversial results brought albyuthe British deregulated
systems make the authority initiative and capagitgoordination a widespread
and even growing evidence in case stfdjeg least as far as strategic decisions
are concerned. The statement of the new EU Regulat transport according
to which “at the present time, many inland passet@g@sport services which
are required in the general economic interest darb® operated on a
commercial basis. The competent authorities oMeenber States must be able
to act to ensure that such services are provides#ems therefore to reflect a
guite consolidated and established situation.

This circumstance leads the main research inte@sshift from that of
evaluating market vs. non market initiatives regitoeinvestigating what forms
of new or better regulatory devices are emergirtgiwpublic management.

4.2 Decentralization

Another finding widely emerging from the countriesirvey is the increasing
attribution of organizational and financial respbiigies to regional and local
authorities as far as LPT services are concernelileWin fact, national
governments commonly retain powers on long distaaid®ays services, buses
and other track-based modes (metro, tramways ateth @ven short distance
railways) have been mostly decentralized to sulmnat administrations.

If a higher level of decentralization is strictlpresistent with the subsidiarity
principle and can better adapt services to the ifspeterritorial needs,
stimulating at the same time a higher degree o€ieffcy, accountability and
responsiveness, it can also bring about relevantlolcks.

On the one hand, in fact, decentralization can ls®wce of fragmentation,
leading to the generation of intermunicipal spios;, lack of coordination
among both different modes and different territoc@mpetent authorities, and
even scarce capacity to take advantage of econoofiesale (Bird, Slack,
2004). Therefore, it seems therefore important ghecess of involvement of
territorial bodies being adequately accompaniea mew and better design of
the boundaries of the overall institutional builglfi

On the other, if decentralization is coupled whk teduction of national public
funds directed to public transport and, more gdheta local authorities, it can
limit the ability of local governments to finandeetsocial role of services, thus
imposing a major selectivity in the goals pursukhd coverage, frequency,

0 In the same direction Mallard and Glaister (20a8)t, dealing with the re-regulatory
process occurred in the UK transport sector, renthat “such recent trends towards re-
regulation have been common across Europe”.

®1 Regulation 1370/2007, Whereas (5).

%2 See the following paragraph § 4.3 for some exasaple
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services for special categories, low fares). Sévdtees come out from the
analysis on the link decentralization-economis&fjomaking it important to
better investigate which effects on services promisind organization are due to
the changing regulatory environment and which amaply due to the
availability of less financial resources.

4.3 New (and better?) governance: specialization and territorial
integration/cooperation

Within the context of a persisting (and more de@ized) public involvement,
the third common trend characterizing European t@mm concerns the
development of new governance structures in loaalip transport, mainly in
terms of specialization and territorial integration

From the first point of view, local authorities ddeped more and more
specialized functional structures (agencies, swidg administrative
companies), entitled of a certain degree of operataind even financial

% In Austria, Hermann (2006 p.6) observes that KEmort associations are forms of
cooperation to optimise the general service of LPS.a major source of transport funding,
the federal government initially was also parthad fissociations, but has gradually withdrawn
with increasing decentralisation”.

In Poland, in the post-1989 transition period, phessure to reduce subsidies from central
governments led to a sharp fare increase, withlsameous erosion in the quality of services,
a slowdown in fleet renewal and a progressive dwtgion of the supply capacity. The result
is that “local governments still fail to allocatefcient financial means for local public
transport. The quantity and the range of investmant insufficient...The carriages are in a
very poor condition — most often they are out-datedrn-out and not adjusted to passenger
needs, including disabled persons. As a result,aanchr ownership rises, the share of public
transport in total transport decreases in moseg;itparticularly in medium-sized towns”
(Jaspers, 2009 p. 23).

In Italy, the resources granted to local governmeéntinance minimum services increased in
the period 1996-2006 by only 9%, against the 279 m the general price index, so that in
real terms they have experienced a reduction by @@86éulati, Zatti, 2008).

In Germany, according to Shulten (2006 p. 15),dheme several instruments to co-finance
services (investment in public transport infrasimoe, grants for the transport of special
categories, compensation for the deficit, etc.) khie amount of money available is
continuously decreasing due to scarcity of publitarices”. Moreover, referring to the
financial resources of the Federation grantedrarfce short-distance railways transport, he
states that “with reference to the period from 269®@010 reduced financial resources have
been decided” (p. 15).

In France it is found that “the State has unildlgr@duced his contribution to the creation of
new mass transport ... The new strategic orientateinse 2004 changed the financing
system of urban public passenger transport with ligndrawal of investment. Local
governments tried to raise other sources of finadirect taxation, price setting or the TTE-
Versement transport” (Zadra-Veil, 2010 p. 13-14).
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autonomy, and designed to carry out in a qualii&y (more or less ample)
tasks related to the planning and running of trarisgervice$'.

Actually, transport agencies have been grantedwarmegrees of autonomy and
powers to discipline and coordinate the market@ut In some cases (as, for,
example, in the city of Milan), they are purely aabry bodies, in charge of
providing technical assistance to political bodiessearch, market analysis,
monitoring, customer satisfaction surveys, etcsdme other cases, they acquire
an intermediate role, becoming directly responstflsome operative and even
tactical decisions/tasks - fare and timetable rdggn, revenue management,
contract design and follow up, service awarding,rkei@ng and users’
information, quality control and monitoring — witha context where the role of
competent authority is still played by political dies. Many Transport
Associations Verkehrsverbundin Germany and Austria can be traced back to
this intermediate model since they act to integthte decisions of competent
authorities, without replacing them. Finally, theaee several examples of
“heavy authorities”, assuming almost all the retdvdevers of service
regulation, including service planning and conirggt asset ownership and
tariff setting. That is the case of County transpauthorities in Sweden,
transport syndicates in France, TfL in London, CRMTMadrid and ZTM in
Warsaw. In these latter cases, territorial politieathorities delegate the
responsibility to plan and manage transport sesvicethe sectoral authority,
keeping the highest strategic decisions at thetigalli level (general aims,
guidelines, budget resources, social and envirotahpriorities, etc.).

On the whole, (semi) independent agencies/autbsrittan represent an
important tool to play the (persisting) public rate an effective way and to
manage the growing complexity of modern governmintact, they can allow
public powers to maintain and specialize the temdincompetences and know
how accumulated over many years in the self-prodoategime; and, at the
same time, guarantee a higher degree of autonomhyrespect to the different
actors involved (political powers, users, votersl aperators).Yet, this new
institutional setting, based on a higher degremdépendence, brings about the
challenge of making agencies fully accountableh®institutionally recognised
and elected branches of government for the regulditiey promulgate. With the
development of separate regulatory bodies, in &acew agency relationship is
established at the top of the decisional chain.(Figrequiring to achieve a
(demanding) balance between regulatory discretmm,the one hand, and
responsiveness, on the other.

® When such authorities have not been created tthegic functions are directly carried out
by local governments (as in Belgium), or by transpaperators more or less steered by
political bodies (see below on this point).
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Figure 7. Strategic decisional chain with a sepata planning body
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Many different solutions and facets characterizedhse-studies on this subject,
although two prevailing models can be singled out.

On the one hand, there are bodies that, while geavivith a certain degree of
operative autonomy and visibility, are still stiyctinked and influenced by the
public authority (or authorities) by whom they onigte. That is the case, for
example, of French syndicates, of TfL and otherti®ri PTAs, of Spanish
consortia or of ZTM in Warsax where legal status, administrators’ appointing
rules, financial relations and tasks assignmentsbea to a large extent, traced
back to hierarchical and unilateral delegation, typical features of public
administrations. Accordingly, TfL acts as an arniength body of the
metropolitan authority (GLA), under the direct cahtof the Major and with a
straight decisional and financial dependence onptbigical power; the same
applies (by far) to French syndicates and to otBeitssh PTASs.

On the other hand, there are several cases wHevamelevers of the regulatory
power are given to more independent structuregeasingly assuming the
status of private law companies tied to the owhgrsontractual arrangements:
Swedish transport authorities, many German Tramngjgsociations, TraffiQ in
Frankfurt, IVB in Innsbruck or ATAC in Rome (un0107%° fit in this modeY’.
The employment of stock option or limited liabiligompanies to play the
regulatory role is certainly a new and, at the séime, controversial feature: a
typically public function, i.e. that of steeringreee provision towards the
general interest, is demanded to an institutioetirns traditionally demanded to
other goals. The trade-off between autonomy anaadability seems to be
particularly acute in this case. The risks of imppgi democracy, due to a
decrease in political and financial control anchsarency, and of favouring
fragmentation, in a sector where coordination betwgublic transport and other
modes, as well as with other policy areas as dpgaéaning, is fundamental, are

®5 And other polish public transport authorities lsse introduced in Cracow and Poznam.
® As well as some other transport agencies in Italy.
%It is the case of the so called Administrative pamy described above in Figure 3.
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if fact high and require an adequate monitoringhefoverall outcome of the on-
going trend.

Table 3. Regulatory authorities in selected caseusties

SYTRAL?® is the transport competent authority for the mumttiban area of Lyon and the Rhone Department|(64
municipalities involved).

SYTRAL is responsible to plan services and infractire development, to fix fares, to regulate aodtrol
quality; it is also the owner of all the assetshigkes, depots, rolling stock, shelters, and rails.

SYTRAL is a public-law bodyétablissement public & caractére administr&RPA®®). Labour relations ang
budgetary procedures are ruled according to thélalv.
SYTRAL is governed by a steering committee of 26mhers: 16 elected by the metropolitan government of
Lyon and 10 elected by the Department du Rhorteadtan administrative staff of about 80 persoreharge of
supporting and executing the decisions of the board

SYTRAL is financed by three main sources: grantenfiocal administrations, an earmarked tax for dpemt
(Versement transpdraand fare and commercial revenues.

STIF is the transport competent authority for the nattivan area of the lle the France.
The mission of the STIF is to implement the decisiadopted by local authorities within the steering
committee.
STIF is a public-law bodyétablissement public a caractére administr&®A). Labour relations and budgetary
procedures are ruled according to the public law.

STIF is governed by a steering committee of 29 mamsikl5 elected by the regional government, 5 bycity
of Paris, 1 by each department, 1 by the local Glenof Commerce, and 1 by the metropolitan cooperat
body. The committee is chaired directly by the jotest of the regional government.
STIF is financed by three main sources: grants flooal administrations, an earmarked tax for tramtsp
(versement transpgraind fare and commercial revenues.

TfL “is the transport regulatory body for the Greatemdan Authority (GLA).

TfL is an agent of the GLA to implement the intdgdatransport strategy established by the MajoL isf
directly accountable to him. The Major has a veiglenpower of control over TfL: he is given powerissue
guidance and general or specific directions anigoexercise of any of the functions of TfL. The Mgajs also
responsible for setting the TfL's budget.

TfL is run by a board of 13 members, all appoirtigdhe Major. The Major may choose to be a membdiflo
and, if so, shall be the Chairman.

TfL is a statutory corporation. A statutory corptima is a corporate body created by statute. licglfy has no
shareholders and its powers are defined by thewhath creates it, and may be modified by laterdkgion.
Common examples of statutory corporations includenioipal councils, universities, central banks and
government regulators.TfL's legal status is thatadical authority, which ensures that TfL is boumdthe
Chartered Institute of Public Finance and Accoucyacode and government approved borrowing limitsval
as being legally obligated to set a balanced budgean annual basis. Additionally, it must undeegmual
external audits and implement ‘best value’ procedurFurthermore, the local authority structure isg
statutory obligations upon officers and permitseyovwnent intervention in cases of mismanagemerninantial
failure.

IVB%is the competent transport authority in the citynmsbruck.

IVB acts mainly as an administrative company, piagrthe network and the services to be offered, doidg
marketing, ticketing, customer information, comptaimanagements, etc. IVB directly runs tram aolieybus
services

IVB is a limited liability company linked to the dal government by a management contract. 1VB isexmh811%
by the municipal multiservice stock option compad$% by the City Council and 4% by the regional
government. The City multiservice company is owreldo by the City and 49% by the regional energy
company.

ZTM¢ is the public transport authority of the city ofavgaw.
ZTM acts according to the Statute set by the WarggnCouncil and according to the law on transgentvices.
ZTM is a budget entity, i.e. a public sector entitithout legal personality. The roles of ZTM areedily

%8 En France, un établissement public & caractérénistratif (EPA) est une personne morale

de droit public disposant d'une certaine auton@administrative et financiére afin de remplir

une mission d'intérét général autre qu'industrieleommerciale, précisément définie, sous le
controle de I'Etat ou d'une collectivité territdeia

53



established by the unilateral act adopted by thaicmal council. Tasks of the ZTM are: market resba
preparation of transportation offers, maintenan€estations, loops and stops, ticket sales and ot&pe
entrusting services provision, inspection of tramsguties.

ATAC' has performed as the planning agency in the ditRame up to 2010. ATAC was a stock optipn
company owned by the Municipality and tied to theritipality itself by a contractual relation.

Since 2010 the regulatory agency merged with theewisting transport operators, to become the ealyice
provider in the metropolitan area. A new Agency baen created (Roma servizi, Limited liability cang)
with a lighter role, since it has only an advistugction with respect to the transport department.

SL is the regulatory body in the region of Stockholm.
SL is a limited liability company, 100% owned byo8kholm County Council. SL was the former transport
company, later transformed into the public transpathority. SL is governed by a board of seled@adinty
Councillors responsible for translating the Cousitytoader transport objectives into detailed opamat plans.

Public Transport Authoritiesn Great Britain are made up of councillors nontédlaby the Metropolital
Councils.

Each PTA has a passenger transport executive (RMEh is a separate legal entity. PTEs are resptan$or
day-to-day administration and are controlled byrthespective Passenger Transport Authority.

The PTAs are not fiscally autonomous: every yeay thave to negotiate a grant with the local autiesrin the
areas they serve.

www.sytral.fr
®\www.stif.info

“www.tfl.gov.uk and Butcher (2008)
4 www.ivb.at

€ www.ztm.waw.pl
fwww.atac.roma.it.

Together and along with specialization, public auties widely adopted
initiatives to deal with the (increasing) risks fsAgmentation and lack of
coordination brought about by decentralization.sTaitempt is consistent with
several studies showing how vertical and horizontabperation among
administrative units represent a key point for acsssful development of
collective transport means (ECMT, 2002; Colin Budmaand Partners, 2003b;
van Egmond et al., 2003).

Significant insights can be found in the differsntutions adopted.

The first approach has been that of limiting de@@iz@étion: i.e. to assign
responsibilities to an intermediate level of goveemts, so that coordination is
granted through a mainly top-down perspective. &igiBim, for example, the
three regional governments (Walloon region, Flemisgion and Brussels
region) act as competent authorities, providingvises throughout their
territories, and favouring integration and the apyaty to exploit economies of
scale and scope. A similar situation can be foumdSiveden where the
regulatory role is set at the County level, thatthe intermediate level of
government in the existing three tiers institutiosetting. In this last case, the
involvement of Municipalities at the strategic stag granted, at least in some
Counties (as in the example of Halmstad), by tpairticipation as shareholders
within the stock of the transport authority.

The top-down solution prevailed also in London amdye generally, in Great
Britain, where a new (upper) level of governmemiga@mpassing a fairly large
geographic region and lower-tier or area municijgsj has been created. The
upper tier has been granted responsibilities fovises supposed to provide
region-wide benefits, generate externalities arsgpldy economies of scale. So
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the Greater London Authority (GLA), established1f99 and encompassing
32 boroughs and the city of London, got the stiategje in areas such as: air
guality, bio-diversity, culture and tourism, econordevelopment, waste, land
use and planning, and transportation (Bird, 2004 his framework, TfL, the
separate functional authority of GLA in the trangpsector, guarantees both
vertical coordination, being responsible for tras$gervices on the whole area,
and horizontal coordination, being responsibleddoth public (buses, subways,
trains) and private (roads, taxis, traffic lighfsrking spaces, road pricing)
transportation.

In other cases, competences have been mainly gpvire local level (districts,
city districts and municipalities), while bottom-ugpoperative arrangements
progressively arose, even if with different degreesxtensiveness and through
different institutional devices (syndicates, comitiee of communes, joint
agencies, private law companies, etc.). All forniscooperation, however,
generally imply some extent of administrative imgggpn as well as of political
linkage in that local governments have represematin the central
administrative board.

Voluntary cooperation is well developed above allFRrance, where various
legal types of association and integration exisginéfal et al., 2009): both in
terms of multitasks organizations (urban agglonenat as in the example of
Dijon and Rouen) or in terms of single purpose sates (as in the case of
Lyon and Paris) that fully acquire the regulatoler on behalf of the
participating local governments. Accordingly, leean 1/5 of communes play
the competent authority role alone, while urbanligutvansport is considered
one of the most important topics of intermunicigaloperation (Zadra-Vell,
2010).

In Spain an increasing role is acquired by transppndicate¥ (Consorcio$,
designed to overcome the dysfunctions generatedhbycurrent pattern of
distribution of responsibilities among differentlaarities (Martin Urbano et al.,
2010). Public Transport consortia emerged, on thgisbof inter-institutional
dialogue, as transport independent agencies im#e urban agglomerations of
the country. Partners are mainly local authoritieg,the presence of provincial
and regional governments (and even of the State) #s case of Madrid) is
diffused; also private operators and socio-econguartners take part in (some)
syndicates (Figure 8). Transport syndicates (bothFrance and in Spain)
generally play a “strong role”, as in the case @&dvid or Paris, since most of
them have responsibilities on the main regulatenycfions: spatial planning,
financial planning, tariff regulation, infrastructu construction, service
provision and service evaluation. Accordingly, tteg paradigmatic examples

% The number of inter-municipal transport authoriiiesreased from 4 in 1997 to 18 in 2007
(Martin Urbano, 2010).
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of new forms of governance, voluntarily adopted reeet the need for
coordination of the complex phenomenon of mobility.

Figure 8. Spanish transport syndicates by partnefshare (2007)
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Source: Martin Urbano (2010).

In Austria and Germany, starting in the 1960s, ain®very metropolitan area
progressively took part to regional transit orgatians {erkehrsverbundsto
coordinate all aspects of public transport openatiand ticketing within the
region.Verkehrsverbundare commonly participated both by landers, ditsric
city districts and operators, permitting a high meg of coordination, both
among territorial competent bodies and among mottesy can also provide for
a certain degree of independence from the sindlgégab body. Such initiatives
are deemed to have been largely successful, expamaaid improving services
and attracting large increases in passengers (BuyeRucher, 2011); for this
reason, coordination in Germany is directly supgbtiy the federal government
which grants annual subsidies that help cover tlditianal costs of regional
initiatives.

In Italy and Poland, measures aimed at the coardmaf transit services have
been scant and many approaches coexist. In l@gxXample, it can be found a
regional government playing the regulatory role fiwe whole transport
systel’, so as municipalites managing services only withieir single

O It's the case of Friuli Venezia Giulia Region, wheregional authorities plan services
within 4 different basins, entrust and manage emt$rand quality control.
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territorial borders (as in the case of Rome or Ggnim few cases, cooperation
has been developed through voluntary inter-municgaggencies (Turin, for
example), while more frequently some form of temdl integration has been
obtained through the progressive extension of sesvirom the central city to
the surrounding communes, mainly due to the aafdhe locally owned public
operator (Milan, Florence, Naples). In Poland coapen is an exception, and
fragmentation is seen as a serious threat: “undesept market as well as
formal and legal circumstances there are no saistienabling creating an
integrate offer” (Grzlec et al., 2009).

All in all, the placement of the regulatory role tine multilevel government
represents an open question and even a critioa.iSBhe positive aspects of
more centralized and integrated solutions — bepteysical and functional
coordination of services, scope and scale econgrteebnical specialization,
room for yardstick competition, higher level of aabmy and independence vis
a vis local interests — must be oughtweighted wiksible drawbacks in terms
of excessive proliferation of government organmadi lower capacity of
adaptation to local circumstances, reduced accbilibgaand transparency with
respect to local communities. In Germany, for exanmfhe regulatory role is
shared between the local level and regional tramsgssociations, so that it is
not easy for the citizens to understand the truspamesibility for service
provision; the same applies for the city of Baroelavhere both a metropolitan
(18 local authorities) and a greater metropolitatharity (164 local authorities)
coexist, with a continuous redefinition of theispective roles (ECMT, 2002).
Even where a regional body with a clear politicanuate has been created
(London) some problems of autonomy and represeptagss for local
communities (boroughs) materialize (ECMT, 2002)e Tdapacity to find out a
correct balance between subsidiarity and effediratorial setting represents
one of the major challenges of the present evalatip path.

5. Regulation of LPT services: towards a common ogemizational form?

The widespread recognition of the general intarekPT services causes that at
least some of the strategic levers are kept witenpublic sphere, mainly at the
local/regional level and with changing institutibaad governance approaches.
Within this framework, the further investigation tie organizational forms
assumed by the public regulation (see Annex l1dsectudies reports) confirms
that the starting point of public intervention, alsheverywhere characterized by
the overseeing of the whole process of serviceipi@mv by public authorities
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and the complete absence of market pressure almngifferent stages of the
production chaiff, somehow changed in the last decades.

At the same time, it seems clear that this proakdsnot produce a new
dominant paradigm. The changing regulatory enviremimtriggered by the
driving forces already considered in 8§ 2.3 (see Bpxamplified differences in
organizational regimes, bringing about significaigparities from country to
country, and even from city to city. As a matterfaxdt, the actual organizational
forms implemented in the selected countries exfich more variety than
supposed under a common “europeanisation procesisieguire more complex
analytical approaches.

In what follows, we will try to investigate to whaktent and in what direction
the main evolutionary paths have taken place anpaiticular, how much of the
decisional levers has been effectively delegatediadel the competent public
authority.

5.1 Organizational forms. a tentative categorization

Even if nuances and diversities come out in eacgleinational report, some
defined organizational models can be singled out.

Belgium model- Self owned company with developibgeentracting

Belgium can be seen as a term of reference of aifimim change” approach,
where “Le choix a été fait de garder les opératalans le giron public”
(Goethals, 2010 p. 30). Three monopolistic opesatopublic (regional) entities
under public law and public budget — provide lotahsport services under
exclusivity within their respective regional are@perators are linked to the
corresponding regional government (that is also alaaer) by contractual
arrangements, including obligations related to thentity and quality of
services to be provided, as well as commitmentghey authority as to the
budgets available to the operator itself. Desgite fgrogressive development of
contracts, the separation of roles authority/operat weak and ambiguous so
that, as a matter of fact, operators keep relevactical and even strategic
responsibilities: “de simple exploitant, réle désa I'origine par les pouvoirs
publics, 'opérateur devient un manager de la nitébd I'échelle de la Région”
(Goethals, 2010 p. 9Rublic operators are formally submitted to bothrapeg
and revenue risks, but they commonly rely on safiget constraint so that a
true risk sharing between internal and externabractioes not exiSt In this

"L Corresponding to the “Direct public management-$ebduction regime” described in
§ 2.2 and Figure 2.

2 «En Belgique, les opérateurs supportent en grandéepkes risques liés aux colts et aux
revenus. Il convient néanmoins d’apporter certaimegmnces. En Région bruxelloise, le
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model, the whole decisional chain is shared betwegional governments and
public companies, with the latter strictly conteall by the former, so that the
self-production regime (left extreme A in Figure 8ems actually not so
remote.

Alongside this pure “Belgium model”, in the lastcdees there has been an
increasing recourse to sub-contracting of the deral tasks to private
operators in Wallonia (30%, without tendering) amdhe Flemish region (45%,
mostly through tendering). Public companies arecirarge of a growing
administrative and regulatory role, while they leapace to private independent
undertakings at the lower stages of the produatioain, where the principal-
agent relationship takes place. Private operatersnainly small entities (family
companies) generally operating under gross codtaisn and with no freedom
in services design and no commercial risk assumpfithe system currently
emerging in the Flanders is a modelimdirect tendering where the public in
house operator (De Lijn) increasingly acts at #u@mes time as provider, planner,
purchaser and regulator (Fig. 9). However, it is Blemish government that
determines the percentage of the total exploitai@t has to be entrusted to a
third party. The idea is to keep part of the supphhouse so as to maintain
production expertise and bargaining power in cdgmossible oligopolies or the
necessity to in-source part of the network.

Figure 9. Indirect tendering in the Flemish region

Flemizh government
(concludes management
conract with ‘De Lijn™)

De Lijn

Frivate operators

Customers

gouvernement envisage par exemple de reprendrechasge la dette de I'opérateur. S'il est

bien Iégitime de vouloir assainir les finances deSTIB pour repartir sur de meilleures

bases, il s’agit néanmoins ici d’'une forme de reprdu risque, a charge de l'organe de
tutelle. Cette reprise du risque peut amener, Isi 8@ produit de maniére récurrente, a une
déresponsabilisation de I'exploitant qui enléverzdlr la méme occasion une grande part du
caractére incitatif du contrat de gestion(@oethals, 2010 p. 7).
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GB (outside London) model-Open entry with emergéagegulation

To the other extreme with respect to Belgium, tlBedritside London model is
often considered in Europe an almost unique casgeodgulated-free market
system (right extreme D in Figure 2). In fact, sinbe Transport Act 1985
removed the duties of local authorities to co-oatknLPT services in their area,
a decisive space has been given to the open eagyne. Accordingly,
territorial competent bodies (Public Transport Aurtties-PTES) have lost most
of their former powers, while bus companies canpgtmanent non-exclusive
licences and are free to choose the routes theytowaperate according to their
commercial profitability. Privatization has beereseas a necessary step to be
coupled with deregulation to achieve a more conaglithanagement and better
access to private capital. As a result, the 1985reguired the sale of the
national Bus Company subsidiaries to the privatéoseand, at present, five big
private operators dominate the market.

However, even in this open entry-model, PTEs sgllain some levers to
influence the market outcome: tendering of non cenumal routes, granting
subsidies for special categories (pensioners, staddisabled, etc.) or territorial
contexts (outskirts, rural areas, etc), and evgnirsg partnerships or contracts
to influence market operators (box 5 for details)is widely acknowledged
(Hibbs, 2009; Brujnes, 2009; Butcher, 2010b) tiase re-regulatory devices,
mainly introduced by the Labour Government, aresceggian increasing level of
intrusiveness and public involvement. In theoryotilgh social services and
guality contracts, they can lead to the replacemémpen competition with a
different regime, where operators bid for exclugights to run bus services on
a route or group of routes, on the basis of a laa#thority service specification
and performance targets (Butcher, 2018ad meanwhile*the level of subsidy
(i.e. bus service operators’ grant, public transpeupport and concessionary
fare reimbursement by local authorities) for bus/gees increased dramatically
after 1997 (Buthcher, 2010c p. 1)....

All in all, it seems that the clear shift toward® topen entry regime occurred
during the 80s has been more recently replacedf twast complemented, by
some steps in the opposite direction. Public aitiesrare progressively re-
acquiring a major role in influencing market out@rithis trend is however in
progress and some of the implemented instrumetoialy at the embryonic
stage (for example quality contracts) so that thevauling landing places are
still uncertain.
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Box 5. Initiatives and instruments of re-regulationin the Britain Bus System
Through _quality partnershipthe local authorities can integrate the transmystems with services and
infrastructures exploitable by all operators: imf@tion devices, shelters, intermodal stations,rvesklines etc,
On their own, operators of local services that wshise those facilities agree to provide serviafes particular
guantitative and qualitative standard (new vehjdews floors, staff training, etc.). Quality parns@ips must be
fair and open (i.e. all operators are entitled ¢éoplartner so long they meet the necessary standards must
follow a formal consultation of all the operatolat can use the facilities involved. The Local Bort Act
2008 increased the opportunity for local authasitie influence market operators’ behaviours mamigugh two
devices: schemes are able to include new servidestacteristics such as service frequency, timiagd
maximum fares; local transport authorities are igitlee opportunity to impose restrictions on thastgtion of
certain local services where the authority considieat the provision of additional local servicedlie area may
be detrimental to the provision of service underdgreed quality scheme.
Since the Transport Act 2000, public transport arities have been also entitled to enter into dualontracts
for bus services. Under_a quality contrabe local transport authority determines whaal@ervices should be
provided in the area (including routes, timetalaled fares) and lets contracts with bus operatoasitipg them
exclusive rights to provide services to the autgtrispecification. The application by a local awrity to adopt
quality contracts for all or part of its servicessubject to the ministerial approval: the locablguauthority
must demonstrate that the results and objectiv@adad in its Local Transport Plan could not be imgbther
means and that extra costs involved would be offgebenefits. Local Transport Act 2008 has incrdathe
opportunity for local authorities to develop quglitontracts and to overcome the problems encouhiartheir
implementation.
The Transport Act 2000 made easier for local aitikerto subsidise additional servicds removed the
constraint that in exercising that powers locahatities must not act so as “to inhibit competitiorequiring
more generally to have regard to the intereste@public and of operators.
Since 2001 the Central Government introduced a fsslder people and some groups of disalpedple
throughout England and Wales which entitled therattteast half fares during off-peak travel, althloudocal
authorities can provide greater concessions. Theession was extended to free travel on local cesvirom 1
April 2006.
Since 1998 a rural bus subsidy grenpaid to local authorities to help support thevision of non-commercial
rural services and is targeted to support accditgiloi rural areas.

Source: elaborations on Butcher (2010a).

Swedish (Scandinavian) model-Detailed competigwvelering with strong regulatory
bodies

The three distinguishing features of the Swedisklefig) applicable also to the
London case study, are: wide recourse to competitmdering, development of
strong regulatory bodies (frequently arisen frone thshes of the former
monopolistic local provider) and high degree of/atization of the operators.
Tenders are mainly based on route-by-route (or Isiuaidles) contracts, with
limited discretion for the operators. Accordinglgross cost contracts
progressively replaced net cost contracts, sineeditision of service planning
responsibilities between operator and transporthaites leaves few
opportunities to the former to influence servicagaativeness. In Sweden,
PTAs own the main infrastructures and essentialitias, so that contestability
Is highly enhanced; in London, instead, depots aekicles are owned by
operators, with a potentially restrictive effect@mpetition.

3 Often referred to as the “Scandinavian model'alas Norway, Finland and Denmark show
similar characteristics.
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In both cases, separated public bodies with a stigihdard of competences have
been established to play the regulatory role angbrticure services. These
“Administrative companies” are linked to the logalvernments by contractual
(Swedish transport authorities) or more hierardh{@dlL) relationships, and
play a key role in the definition of tactical andea strategic decisions. With
respect to the Swedish case, TfL keeps higher tdmamagerial and operative
capacities so that benchmarking is easier anduncsw is possible in case of
unsuccessful entrustment to external providerso@urred for the Croydon
tramlink). Moreover, TfL is responsible for a widesariety of policies
concerning urban mobility (parking management, rpading, non motorized
means, etc), thus lessening risks of administrdtagmentation.

Private operators dominate bus services and oftarage (after tendering) short
distance railways and several other truck-basedcss. Privatization developed
gradually in both circumstances, through the pregjxe privatization of former
monopolistic operators and the increasing markeno to foreign suppliers.
Meanwhile, market concentration took place and Enabmpanies have been
taken over by larger ones.

As a whole, even if the term “deregulation” is stéime unduly associated to the
Scandinavian experienégan organizational form based on exclusive autyori
initiative, the crucial role of the transport auilyy the detailed description of
the services to be tendered, and the modest (aokhidg) assumption of
revenue risks by private market operators, canaaehlistically traced back to
this model. It clearly comes out, in fact, how thain regulatory levers at the
strategic and tactical levels are reserved to puhblithorities, so that the
principal-agent relationship with external operataccurs only at the lower
stages of the decisional chain, where the openolese delegation is highly
circumscribed. A model between sub-contracting .(B.&nd detailed delegation
(B.2.1), and certainly far away from the deregudaight option.

French model (outside Paris) - Network tenderinghwhigher service design
freedom/responsibility

The French model outside Paris is based on loctilodaties (manly urban
agglomerations or transport syndicates) delegat@rgice provision to external
operators through tendering. With respect to then8mavian case, however,
some distinguishing features come into evidence.

Firstly, network tendering is preferred: the whotean or metropolitan network
is commonly entrusted to a single provider with gossibility for him to sub-
contract part of the servicehis regime gives operators more freedom in
service design (above all within a negotiation ps®} and, accordingly, makes

"4 Ongkittikul (2010), for example, referring to th®wedish experience, states that
“Deregulation came into force in 1989, when alliearoad licenses were abolished”.
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them bear a higher degree of revenue risks (ndt cwstracts are actually
prevailing).

Secondly, entrusting procedures are less stanédrdisd rigid, combining both
competitive bidding and negotiation contents. Gitleat the assessment of the
most suitable bidder for a whole network is complipe final decision cannot
rely only on quantitative methods. Accordingly, db@uthorities keep higher
discretional power during the process, through #uoption of informal
discussion on the proposed alternatives, and esgmg on criteria including
subjective elements such as reputation or confelenc

Thirdly, dominant market operators are mainly pal@ompanies, owned or at
least controlled by a public entity different frothe competent authority
delegating the LPT provision. In this model, theref the separation of roles is
granted even within a predominantly public owngrskiructure. The same
applies to Paris where the transport syndicate gnmeal governments (STIF)
directly awards services to two state owned conmgsart can be supposed on
this point that large national champions (mainlplpuowned) are resulting as
the prevailing market outcome of a system whereraipes are given large
operative and commercial responsibilities.

Finally, factors underpinning contestability aretj@dly different with respect to
the Swedish regime. On the one hand, in fact, p@msauthorities commonly
own assets, infrastructures and even vehicledyatontarket barriers due to the
ownership of essential facilities are minimal. @e bther hand, the large scale
of transport basins, the opacity of bidding procedu the highest risk
assumption required to the operators and the imadit nationalistic approach
adopted on public utilities make the overall degoéemarket openness quite
limited. As a result, concentration of supplierselsvated and a high rate of
renewal of incumbent operators after tendering ¢6B6an be found.

Ambiguous model-De jure vs. de facto market orgdiuas

The other case studies taken into consideratiorthia analysis (Austria,
Germany, Italy, Poland and Spain) are hardly traleeback to a well defined or
at least coherent model. While, in fact, separatibnompetences, competitive
tendering and even bottom up approaches are forrkaly principles of the
normative framework, real market de-integration anodntestability are
hampered by legal, administrative and politicarieas. The overall result is that
these national experiences, massively differeninfeode jure perspective, do
indeed resemble to each other in tleefactomarket outcome, as in most cases
municipal operators provide the largest part of skeevices. Similarly to the
Belgium model, self owned companies prevail;, howewe these cases the
market outcome seems more an unintended effecblitical and economic
forces (and barriers), rather than the result oégplicit determination to keep
the decisional chain within the public adminisiat(as in Belgium).
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Austria and Germany show a similar state of artil&/im fact, market initiative
by transport entrepreneurs represents the legatiple for commercial routes
(to be complemented by competitive tendering fobssilized ones) the
ambiguous definition of subsidies, together withe tdefensive approach
accorded to the incumbent, cause the exclusivectdigthorization to
municipally owned companies, through renewal, to the prevailing
organizational form in urban services. Accordinglglf owned companies plan,
build and operate the urban network through fororainformal agreements,
within an institutional setting where service plangntasks and risk sharing are
often opaque. Competitive tendering is mainly impdated in rural areas and
suburban districts to complement the core provisgganted by municipal
companies. When direct tendering (as in FrankfurtMunich suburbs or
German railway services) and even sub-contract@sgirf Vienna or Gifhorn)
are implemented, the competent authority keepghallstrategic and tactical
levers, while contracts are mainly gross cost emt$; in few cases (Frankfurt
and Innsbruck) the local incumbent operator has Ipeegressively transformed
into an administrative company with regulatory tskinally, the role of
privatization remains marginamedium and small private companies operate
mainly on the interurban network or sometimes dsntractor (e.g. Vienna),
accounting for a small market share.

An analogous situation is found in Poland wherepiimciple, the local bus
transport market is a deregulated market. Trang®xtices may be offered by
any operator meeting technical requirements sesdmtoral regulations and
formal rules related to the access to the profasditowever, in practice the
largest part of services are directly provided (idcompanies) or by locally
owned commercial companies, while the contributtdrmarket initiatives is
limited to small villages and rural areas. The bgjgcompetition barrier on the
local market is the access to bus stations (and bus stops), since they are
commonly owned by the incumbent local companiesnitive tendering is
developing to serve some complementary routesrige larban areas, mainly
where transport authorities have been establish@thy the regulatory role, but
its overall role is still marginal. The presencepaivate operators has been also
moderate, limited to fill in the gaps left by muipial companies.

The ltalian experience is even more controversidthough competitive
tendering has been formally established by law hes drdinary entrusting
mechanism, its effective development has been mootisly postponed and
hampered by economic and political barriers. Assault, direct management of
services by municipally-owned (private law) compmanis the predominant
choice in the largest urban areas (Rome, Milan,infTuNaples, Bari, and
Palermo). Meanwhile, where tenders have been ingiiéed - nearly 20% of
the whole network, mainly in the north and in thetfpart of the decade (2000-
2004) — in the majority of cases the incumbent ajpes won the bid to serve
the whole network (alone or with partners). Accogly, the role of private

64



operators is marginal and generally restrained itwonty sharing of the local
incumbent’s stock. As a whole, the local approaxchegulation, influenced by
the strict existing relationship between the bugegpilator and the incumbent
provider, undermined the credibility of auctionshile, at the same time, the
declining public support for urban transport fawbtecal public companies that
can rely on softer budget constraints. The ovérathework is characterized by
an opaque separation of roles and risks, and ¢ factomarket organization
far away from what originally planned by the law.

Finally, in Spain, although the implementation ohtracts and the development
of transport syndicates somehow improved the séparaf roles, the presence
of large municipally owned companies brings abolé toverlapping of
competences, hindering the perspective of makindiets more contestable. At
present, direct management by municipally entegprigrgely prevails, while
tenders are exploited in few territorial contextsl & sub-urban districts.

5.2 Towardsamore liberalized market structure: to what extent?

As shown in the methodological premise, liberai@atcan be interpreted as a
process of de-integration of public interventidmough which self-production

evolves towards new regulatory forms where taskd aasponsibilities are

shared between internal and external actors angeiion is introduced at a

certain stage of the production process. Four naaipects characterize this
process — separation of roles, service design nsdpbties, risk assumption and
contestability — with the first one assuming a kighierarchical role. Table 4

includes the main findings on these issues emefgimg the case studies.
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Table 4. The four dimensions of liberalization in he selected case studies

Separation Service design Risk Contestability Overall
assumption
Low High High Low Low
The biggest share of large Public owned companie§ Companies usually shar¢ Defensive approach grantefl De-integration is low and|
networks is still managed by hold important tactical and operating and commercia] to the incumbent operators | the contribution of
) companies owned by the strategic decisions. risks Tendering developed only o external operators limited.
Austria competent authority. additional and complementary Transport associationg
Transport associations can give |a routes, as well as in some represent an opportunit
contribution to increase the regl regional rail services. to strengthen higher de
split between planning an integration
operations.
Belgium
Very low High High Very Low Very low
Pure model (Strategic and tactical) Public owned companieg Companies usually shar¢ No contestability is provided | Minimal  de-integration
The whole decisional chain i$ hold important tactical and operating and commercial in the pure model and none competition
shared between regiond| strategic decisions. risks occur in the pure model
governments and publig
companies strictly controlled b
them.
Indlrec_t High Very low Very low Medium Low
tendenng True separation happens whgnNo freedom in the servicq Small and very small privatd Competitive tendering only] De-integration occurs a
sub-contracting to privatg design for sub-contractors. | sub-contractors only assumg implemented in one regior] the operational level with
operators is carried out (Walloni operating cost risks and just for operative tasks. sub-contracting
and Flanders).
High Medium Medium/high Medium Medium
In the main part of the network| Operators commonly keep Net costs contracts Competitive negotiated| De-integration occurs a
services are entrusted to a thifd some responsibilities in thg  prevailing and increasing | tendering largely| an intermediate level of
body independent from the service definition, above all implemented to  entrus| the decisional chain with|
France competent authority. during the negotiation stage services. some tactical devolution|
Few large groups dominat¢ to external operators.
the market of tendered
services with low mobility of
providers
Low High High Medium/low Low
The largest part of the big Municipally owned | Vertically integrated public| Tenders implemented only om De-integration is low and
networks is still managed by companies hold importan{ transport operatory around 1/5 of the network the contribution of
|ta|y companies owned by the tactical and strategici commonly assume (at leagt Selecting mechanisms favor external operators i
competent authority. decision. partially) both operative and the incumbent limited.
revenue risks (net cos
contract are prevalent)
Low High High Low Low
The biggest share of largé Municipally owned | Vertically integrated public| Defensive approach grantefl De-integration is low and
networks is still managed by companies hold importan{ transport operatory to incumbent operators the contribution of
companies owned by the tactical and strategici commonly assume (at leagt Tendering only developed on external  operators i
Germany competent authority. decisions. partially) both operative and additional and complementary limited.
Transport associations can give [a revenue risks routes, as well as in some Transport association:
contribution to increase the regl regional rail services. represent an opportunit
splitting between planning an to stimulate higher de-
operations integration.
High Low Low High Low/Medium
Clear-cut separation of roles at the Detailed contracting for| The large majority of| Competitive tendering is thg Separation is well
GB operational level. small scale  networks| contracts is  gross-cost standard awarding| established, but only at th
prevails. Operators only bear thg mechanism. lower levels of the
(London) production risk, while the| Selecting mechanisms favour production chain.
authority carries the revenug competition and
risk. contestability.
High Medium/High Medium/High Medium/high High
The separation betweep Market operators arg Operators assume all the Free market entry entails De-integration and
regulatory authorities and usually free to decide the risks On commercial routes.| high level of market| competition are well
operators is clear both fof service design and Public authorities commonly] contestability. established.
GB commercial and social services. | characteristics (commercia] share revenue risks withh Deregulated bus market i$ Some steps towards re
) services). operators on tendered routes. dominated by 5 big operatord, regulation in the last
(OUtSIde Quality partnerships and often running monopoliesf decade need to b
contracts can influence th within a single area. monitored with care.
London) service design.
Around 1/5 of the serviceq
are tendered by transpoit
authorities through smal
scale contracts.
Low Medium/High Medium/high Low Low
The largest part of the services |s Public owned companieg Vertically integrated public| Tenders are exploited in few De-integration is low and|
provided directly (budget| hold important tactical and transport operatory cases and mainly in sub-urban the contribution of
Poland companies) or by a locally owne¢l strategic decisions, even if commonly assume (at leagt districts. external  operators g
commercial company. separated transport partially) both operative and limited.
authorities have acquired ah revenue risks.
increasing role in the larges|
urban areas.
Low High/medium High Low Low
The prevalence of largd Public owned companieg Vertically integrated public| Tenders are exploited in few De-integration is limited
municipally owned companie§ hold important tactical and transport operatorg territorial contexts and in subt as well as the
IS H brings about the overlapping of strategic decisions, even if commonly assume (at leagt urban districts. development of
paln competences separated transporf partially) both operative and The development of transpoit competition.
authorities  acquired ar| revenue risks. authorities can contribute t
increasing role in the larges| open up the local market.
urban areas.
High Low Medium/Low High Low/Medium
The separation of roles is well Little or nothing is left to | Net-cost experiences seeimn Generalized use off Separation is well
established since PTAs play the operators since they mainly to have come into| competitive tendering to| established, but only at thy
Sweden regulatory role, while operator$ carry out the plans and difficulties and the large| entrust services. lower levels of the

provide services.

schedules prepared by th)
PTA.

e

majority of contracts hag
become gross-cost.

production chain.

Source: national study reports (Annex 1).
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Continuous differences come out in the ten coumtriecluded in the
comparison, within an overall structure where thigerklization paradigm
evolved rather slowly, without showing a linear amcremental trend.

The most outstanding experience is the GB-outs@albn model, where, at the
end of the 80s and during the 90s, both de-integrgseparation of roles and
delegation of responsibilities) and on-track contjget dramatically developed.
But even in this case, as already discussed, ifaiielecades there has been an
increasing attempt to influence and steer the omécoriginated from market
Initiatives. A step back to a “less liberalized” ket structure seems the on-
going trend, that needs however to be monitored mnger time horizon to be
fully assessed and confirmed.

The French case is consistent with a “medium” degst liberalization. The
delegation of service provision to external ancepehdent operators is, in fact,
largely predominant, in a model (network-tenderindpere operators are given
some service design freedom and, simultaneoustgn@rcial risk. On the other
hand, the last dimension of liberalization — i.entestability — is partially
weakened by the characteristics of the tenderinggss: high discretion of the
selection mechanism, large scales of tendered dfiasow transparency,
increasing risk attribution, so that the compegitpressure is declining and anti-
competitive behaviours emerge (Amaral et al., 2008sh, Wolanski, 2010).
The same forces, together with a quite consolidatationalistic approach,
favored the prevalence of large mainly public (Stawned market operators.
The Scandinavian (London) approach guaranteesas-clg separation of roles
and a higher degree of contestability. The selagimcess is transparent and
competition is based on small size tendering psycesore standardized
selection criteria, and short term-gross cost eattr However, de-integration is
limited to the operational level, so that exterpabviders are granted low
margins of discretion, while PTAs keep a strongfessional expertise to
influence and control the whole process. In Londbih, also keeps operative
capacities, directly managing the Underground araydbn Tramlink.

The remaining case studies testify a minimal dgvakent of liberalization.
Direct award to locally public owned companieshis prevailing organizational
form in the main urban areas (Vienna, BruxellesmBRp Milan, Madrid,
Barcelona, Warsaw, Munich, Berlin), while the inv@ient of third parties,
completely independent from the competent autlesriis confined to small and
complementary parts of LPT networks (Rome, Warsaankfurt).

As a whole, the main insights emerging from ourestigation show relevant
connections with the methodological contents offitse part of the study.

Firstly, the analysis confirms that the true sefpanaof roles between internal
and external actors represents a key and critazatfof the existing regulatory
framework. Separation, to be considered a pre-sgquor liberalization (Fig. 4,
above), is, in fact, well established only in feational contexts (GB, France
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and Sweden), whereas in other situations overlagsirdormal influences still
play a crucial role. Almost all the countries deped instruments to enhance
the splitting of roles along the strategic-tactiopkrational chain, above all
through the development of contractual relationsn{@ctualisation) and of
specialized planning and regulatory authority. Nthadess, these initiatives can
be intended only as useful (and perhaps necesbatyjon sufficient steps to
develop a more clear separation between interrélexternal regulation. The
real delegating and incentivizing power of contsacin fact, is strongly
undermined in those situations where the compedatiiority also influences
(formally or informally) management decisions ot tloperator through its
ownership relationships; or when it is used to taker financial deficit incurred
by the self-owned company. In these circumstaniteguently encountered in
the “ambiguous model” described above, no transpanarket transactions and
risk sharing are developed, so that speaking akeptaration and external
regulation seems highly misleading. Even the rélgrmre or less) independent
transport authorities is frequently misinterpretedpecially when intended as
tools “to separate the purchasing from the prowisad transport” (Brandt,
Shulten, 2007 p. 39). Transport authorities needhaoprimarily seen as new
management tools within the public administrat@med to play the regulatory
role in a more effective way, independently frone thdopted organizational
model. Certainly, they can help to keep skills asdumulated expertise within
the public sphere and create more competent pginicurer of local public
transport, but they cannot ensure separation andtelgration if the contractual
relation is mainly with “external operators” ownday the same public
administration that controls the transport autlyatgelf (as in Rome, Frankfurt,
Innsbruck, Munich or Warsaw).

Secondly, excluding the GB-outside London casedetoff between separation
and the openness of the delegation comes out. ihelvement of truly
independent market operators into the service pi@vs has been mainly
accompanied by a limited assumption/attribution gkrvice design
responsibilities and commercial risks by/to therapa itself (Scandinavian and
London model, sub-contracting in the Flemish regiemall scale tenders in
Rome, Munich and Warsaw). On the contrary, whermpamies are still
characterized by financial and political linkagahwecompetent authorities, they
commonly share higher decisional responsibilitiege(i influencing strategic
decisions) and commercial risks (large networkdtaty, Poland, Germany,
Austria and Spain). The interpretation of this oate can be twofold. On the
one hand, from the public viewpoint, the regulataaghorities seem to realise
that the management of complex and open delegatemm$e problematic when
only relying on market relationships (tendering,gaoigations, civil law
contracts). Therefore, they keep other levers tlmence the market outcome
(ownership, informal relationships, hierarchy, betgcontrol, managers’
appointing rules, etc.). In this perspective, troarket outsourcing is mostly
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exploited when the principal-agent-relationshipetlplace at the bottom of the
service provision process, and when informationmad &ransaction costs are
likely to be lower. On the other hand, from the rapers’ perspective, external
providers seem to be reluctant to assume wideratisa and (accordingly)
risks on services whose results are largely ouheir control, above all when
small scale networks are awarded. The prevalengeost cost contracts (often
coupled with quality incentives) in the case stadidere the separation of roles
is more developed (Lond6h Sweden, tendered non commercial services in
Germany, several cases of sub-contracting) seemgive strength to this
interpretative view.

Thirdly, the degree of contestability is geographic circumscribed and
restricted as far as the scope of functions comckr®n the one hand, in most
countries the largest share of LPT is still basedhon competitive licenses or
awards, and in nearly all these cases it is ackesydd that the municipal
ownership of operators is a key barrier to startéging (Osculati, Zatti, 2008;
Loser, 2009; Augustin, Walter, 2010). Even wherempetition has been
partially implemented (as in the 20% of the Itallaus networks) the too local
approach to regulation, frequently influenced bg #trict existing relationship
between the buyer/regulator and the incumbent gdesyihas undermined the
credibility of auctions, bringing about a rathenservative stance to most forms
of competitive pressures (Osculati, Zatti, 20080, Sestito, 2010). On the
other hand, the supposed influence of the sernestgd and risk allocation on
the degree of contestability (see 8 2.3 above)oisficned by the analysis.
Higher level of competitive pressure is in factriduin those cases (Sweden,
London, subcontracting experiences) where deledatettions are simpler and
contractual design fairly complete; while the attition of higher service design
discretion (outline contracts, big network contsa&tc.) and of higher levels of
risk (net cost contract) can operate as an entnyepdor the operators (French
case). The latter effect is accentuated when opaguership relationships still
exist between the regulator and the bidder, siheeldtter can likely rely on
softer budget constraints. The higher competitresgure also causes a relevant
concentration of market providers (Sweden, GB ananée), since smaller
companies are frequently taken over by the largesoConcentration can act
both as an efficiency enhancing opportunity, whefagilitates the exploitation
of scale economies and stimulates a more managapoach to service

> Pond (2006 p. 8), referring to the London expemerobserves that: “The initial contracts
were net cost....A report by the London Assembly s#ythis arrangement: The system was
deeply flawed. This was due largely to operatodiragipremium to cover the risk of loosing
revenue due to circumstances outside their condradh as long-term road works. Another
disadvantage was that operators’ revenues weretedfdy any changes to the bus network
made by London Transport. Because the bus netwanktantly changes to match passenger
demand patterns, a lot of effort was required fosiccontracts to take account of the effect
on operator revenues”.
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provision; but even as an obstacle, when it linmttestability and makes
collusive behaviors easier. Therefore, it seemessary the dimension of the
market being sufficiently large (European?) ance@fie watchdog activities
being carried out.

Finally, the idea that public bodies must retaimgh standard of competence in
a liberalized environment, if we exclude an alnfodly deregulated system, is
widely supported by the study. In fact, where salagree of liberalization has
been developed in an unambiguous and consistentiveayringing about de-
integration and competition at a certain levelha production chain, the need of
transparent and well structured regulataigvices (specialized authorities,
contractual arrangements, quality benchmarking, pedition control, etc.),
aimed at carrying out the activities of monitoriagd evaluating the outcome,
clearly followed®. This insight is strengthened by the fact thatptealence of
small scale gross cost contracts in outsourcingerepces further implies that
greater responsibility and hence competence in npign marketing and
development of services are to be kept by publdids(Longva, Osland, 2010).

5.3 Towards a more private-ownership structure: to what extent?

The investigation of the ownership structure (T&lbshows a mixed outcome as
well, without a clear-cut or dominant trend. Intfgarivate ownership in LPT is
increasing, but the effect on the overall ownersétiuctures is limited and
incomplete.

’® This example well denotes this outcome (Hermaal.eR007 p. 22-23): “One consequence
of the shift to tendering regime is that effortsaontrol outcome have greatly increased.
London Buses is an excellent example. The authorégsures the performance of each route
against minimum standards and benchmarks. Evidstes on the one hand from the
companies’ own records on operated mileages. Orother hand the authority itself has
created a sophisticated control system. Teams mfoapately 120 part-time staff are sent
out to selected observation points to record basestheir arrival and departure times with
electronic devices..The data is then computed, validated and theteesdtched against the
scheduled timetable. ...In addition London Buse® @londucts passenger surveys to assess
the quality of the different companies. A samplepaksengers is interviewed each quarter
covering a wide range of bus service features basedourney they have just made.
Performance data is made available for individuaiteés and for all routes in a particular
London borough.
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Table 5. Private-ownership in the selected case slies

Austria Belgium France GB-London GB-Outside
London
Low Low Medium High Very high
Predominantly municipally Predominantly regionally| The most part of the French| The local bus network i§ Market operators and even
owned companies. owned companies. Transport system is sill almost completely served by bidders for social services are
Large recourse to No corporatization. managed by public or mixed| private operators. big private companies.
corporatization. The market share of small enterprises (state ownership). TfL keeps direct managerial
Limited increase of private | private operators is limited ti and operative capacities
operators on the interurban | the sub-contracted part of the (Underground, Croydon
network or like sub- bus services (Wallonia ang tramlink, some bus routes) sp
contractors. Flanders) that benchmarking is eas]
and in-sourcing is  still
possible.
Germany Italy Poland Spain Sweden
Low-Medium Low Low Low Very high
Predominantly municipally Predominantly municipally Predominantly municipally Predominantly municipally| Local public transport
owned companies. owned companies. owned companies. owned companies. services are almost
Large recourse to Large recourse to Increasing recourse to Increasing  recourse  t@ completely served by private
corporatization. corporatization. corporatization. corporatization. operators.
Limited increase of private | The role of private operators| The role of private operators| The role of private operators
operators on interurban bus | is marginal and generally is marginal and generally is marginal and generall
networks and in regional restrained to complementary| restrained to rural areas or t¢ restrained to rural areas or o
railway services. and rural routes or to complementary routes in complementary routes in
minority sharing together large urban areas. large urban areas.
with local incumbents in Despite plans conceived at
urban areas. the beginning of the 90s, fe
companies have been truly
privatized.

Source: national study reports (Annex 1)

Actually, in 6 countries (Austria, Belgium, Germaniyaly, Poland, Spain)
privately owned operators mainly play a complemsntale, serving additional
services or inter urban routes, or acting as sulbtractors of large incumbent
companies (Flanders, Wallonia, Vienna). In the t@ases they have penetrated
large urban markets, private entities have notrtaketion directly (winning
tendering procedures for service management) lbotigin the (until now slight
and partial) privatization of municipal public tsgport companies or through the
participation to PPP for large infrastructure camsion and management.
Although privatization slowly evolved in these casa systematic shift in the
legal form of public-service companies widely ogedr While previously part
of the public administration and later autonomouwsblic companies (special
enterprises or agency), locally owned monopoliesehl@een increasingly
converted into private-law companies (join-stocknpanies or limited liability
companies), with the partial exception of Polandesghsome municipalities
have kept services in semi-independent agenciedgébienterprises). Shifting
the supply of a service to separated publicly owiegdl entities, under the same
commercial law as private firms, is becoming a #gmeorganizational form in
LPT. This trend needs to be carefully investigatgigen that knowledge on
corporate governance within the public sector &sldeveloped (Thomasson,
2010), and that existing contributions often putlight potential pitfalls and
trade-offs in terms of transaction costs, publimtod and accountability
(Osculati, Zatti, 2005; Obermann, 2007; Thomas206a,).

In Sweden and Great Britain privatization has be&plicitly coupled with
liberalization, becoming an instrument to ensuréeative separation and
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guarantee higher production efficiency and cosinggv Accordingly, nearly all
the market operators in bus services are now gigampanies, with a relevant
role of major international operators, while puliizdies still retain wider tasks
(including direct management, as for the London é¥gbund) in truck-based
modes. Nevertheless, liberalization and de-integrato not necessarily depend
on privatization. In the French case, in fact, éargational public (RATP) or
mixed operators (Keolis and Veolia Transdev) aces®rnal providers with
respect to the local competent authorities; a ainstheme can be found in the
German or Italian regional railway sector, where thain suppliers are national
state owned operators. In these cases, the keg issguarantee effective
liberalization is not the separation of roles, birgreasingly, the market
openness (contestability), since the capacity b&igteven foreign, operators to
threat existing incumbents can be seriously hirdlere

Finally, the horizontal analysis shows how privaperators’ involvement takes
place at very different stages of the decisionairthPrivate entities, in fact, are
simply suppliers of specific functions (cleaning;keting, advertising, etc.),
more and more outsourced to gain flexibility andstesavings; can be sub-
contractors of large monopolistic operators (Flérnmsodel); are route or small
network providers regulated by strong sectoral agsn(Scandinavian model);
can be large network providers (in the French mipdah be service initiators in
commercially oriented approaches (GB-outside Lofdoan be, in some more
recent experiences, partners in long terms PPHagmceto finance and manage
large infrastructures for track-based modes (Miklnyence, Parla, Barcelona).
The resulting idea is that the relationship betwegnvatization and
liberalization is more complex than frequently sogpgd, and in most cases the
real contribution of private operators to the margatcome and structure is
highly overstated.

6. Concluding remarks

In the last three decades, European LPT governandemarket organization

have been going through relevant changes, but nam@mbiguous and

paradigmatic model emerged. Striking differencessipe between national

contexts, both in the structure as well as in ggulation of the supply; while, at
the same time, sectoral trends have been in masgs@haracterized by tortuous
courses: stop and goes, legislative wavering, &dpists in the contractual

forms, changes in the allocation of risks, re-ragahs of markets, recover of
influence of the state sector, etc.

The adoption of the EU Regulation on land transpo2007 is not deemed to
change dramatically this overall picture. The ragah, in fact, grants ample
freedom of choice to Member States and sub-natigngernments to choose
their organizational models, so that the ultimatepact of the ongoing
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normative framework is (and will be) to a large et left to national
implementation measures. It is therefore quite eading to talk about a real
Europeanization process in LPT, while subsidiaaibd local experimentation
seem to be the leading characteristics.

Within this general approach, the horizontal analyhows that the general
interest is well acknowledged in European localliputsansport, above all in
urban services: public authorities, left free teide, retain relevant powers to
influence the market structures and outcomes, sb tgulation, although
through heterogeneous approaches, is widely actesea necessary pillar of
the market organization. In six countries the sglfied company model,
commonly based on direct award and strong formdliaformal links between
the competent authority and the operator, is, imt, fahe prevailing
organizational model. At the same time, where aencompetitive approach has
been developed (Sweden and London, and, to a lesdent, France), the
involvement of external operators through competitendering takes place at
the low stages of the decisional chain; so thatsitmpe of the delegation is
fairly narrow. In these cases private operatorsuimeqa larger role in the
ownerships structures; while where the delegasomore open (higher service
design freedom and higher risk assumption), pudhoership prevails. Only in
the GB-outside London model privatization and ld#eation have moved
forward more extensively, but results are highlnftoting and steps back not
negligible.

The emerging idea is that LPT services are comgewices, for which
outsourcing is not easy and transaction costs eamelbvant, thus preventing or
at least discouraging ampler step towards exteatallation. At the same time,
as risks taken by the operators depend even (ametsones mostly) on the
actions under the responsibility of local publicharities — parking policies,
traffic management, land use planning, coordinatoth other modes — the
attitude of the market operators to be regulateddsymercial and highly risky
contracts seems limited. It is not surprising ttedk,in all, liberalization and
privatization prudently evolved and that outsougcifoften through the
increasing recourse to sub-contracting) mainly prsged when simpler and
small scale tasks are involved.

In this framework, characterized by the widespreacbgnition of the public
role, a major theoretical and analytical interdsiudd be directed to the ability
of the principal-competent authority to play itderan an effective and sound
manner, while often to much attention is focusedtlm characteristics of the
agent-operator (public or private, big or smaltefgn or national, etc.).
Regulated competition, in particular, is increabirgeen has an “attractive and
innovative” opportunity to perform the regulatomyle, and has brought about
encouraging results in several case studies. Hawelenecessary the adoption
of more “market based” approaches being founded on a sebmdistent and
conscious choices and actions: adequate definitibravailable resources,
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development of regulatory capacity to manage cotsrérue separation of roles,
clear service design responsibility and risk shgriadequate management of
main tangible and intangible assets, real markentestability, etc.
Liberalization and competition, at least as theyehlaeen until now experienced
in the European LPT sector, are far from being fogelegation” and the idea
that external regulation and competitive tenderglggve the public authority of
the need of expertise is clearly mistaken and radgput doubtful results.

At the same time, competent authorities are freeldoide, because of high
agency and transaction costs, to keep a whollyipyibbvision regime. In this
case, no true outsourcing process takes place dfededt mechanisms of
control should be implemented: transparency, adedlity, budget unity,
tighter administrative direction, more direct pokil responsiveness, etc.

From this point of view, some rather well charaziat models come out from
the report, either involving external regulationwgslen, London, France,
“‘indirect tendering” experiences), or leaving thedguction chain within the
public administration (Belgium). Yet, several caueg still show too ambiguous
attitudes towards service organization and develdpgrid market forms. In
particular, a quite extended “favour” towards cogtization, intended as an
intermediate solution with respect to the dividéeinal/external regulation,
ensues. However, results are not convincing amgltid be hoped that the full
application of the EU regulation on land transparés bring about a more
defined outcome.
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National case study reports
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AUSTRIA

General findings

- Services are mainly organized along single routesre passengers are picked up and dropped défiaed
stops.

- System based on exclusive authorizations to bewed (normally after eight years).

- Profitable routes are under the initiative ohsport entrepreneurs, but must not endanger theneoaial
profitability of existing transport companies. Toginions as to whether a right of exclusion cam&eved from
this are disputed.

- Non profitable routes must be tendered. The difiee between profitable and unprofitable routdsoisever
ambiguous and several forms of financial contrimsi (special tariffs, ticket price compensationfastructure

grants, etc.) as well as cross subsidies grantedPfb operators are commonly considered fare rewenue

Accordingly, competitive tendering for non profitalroutes is limited to new routes or restrictedaar of the
network.
- Exclusive direct authorization to municipally og¢hcompanies is the prevailing organizational fannthe

main urban areas (Vienna, Linz, Graz, Klagenfurtd @8ergenz). In Innsbruck and Salzburg the regional

government shares the ownership of the company too.

- Vertically integrated municipal companies plamildh and operate the urban network through forma
informal agreements.

- Outside urban poles interurban service provis®mominated (up to 85%) by a Company owned by
Federal State. Private companies hold the remastiage.

- Short distance Rail passenger transport is dasiing®8%) by a State owned public company undeafeilaw
(Postbus AG).

the

Case studies

In Vienna,since 1999 the whole network, previously managethb city administration through its department,

has been “outsourced” to Wiener Linien, the pubi;isport subsidiary (100%) of Wiener Stadtwerkéemgr
Stadtwerke is a municipally owned company (100%led under private law, responsible for a wide gaofu
local public services (electricity, gas, transpdréating, funeral services, etc.). Control is asseby the
supervisory body that, in the case of Wiener Staadte, is made up of city councilors and chairedthy

municipal Director of the City of Vienna. After theorporatization, Wiener Linien introduced separate

accounting systems for infrastructure and transpod signed an operating agreement with the citlyil&\the
Wiener Linien operates all subway and tram linesmes bus lines (nearly 1/3) are operated by subractars.
With the transformation into independent profitemiied companies, new employees hired after 200bnyer
have civil servant status and are ruled under twilaaw collective agreements. Salaries based onitileservant
pay schemes are significantly higher (nearly 138&htthose paid to new employees hired after the cibi

In Linz the transport system is managed by the Linz Liembh, a 100% subsidiary of the Linz AG, which
itself owned by the municipality of Linz.

In Innsbrucksince 1999 the competent local authority is thesitmucker Verkehrsberiebe und Stubaitalb
(IVB): a private law company that plans the netwarld the services to be offered in accordance thighcity
department of urban planning and traffic. A lumpnsocontract between the City and its competent aityh
regulates the quantity and quality of public traosrsservices to be procured by IVB. IVB is free ke
adjustments in the network, as long as they damply higher costs or do not significantly decreése overall
service level. IVB manages tram and trolleybus #itilprocures, through a direct award, bus sernices one
single operator (Innbus). Innbus is owned 51% kg @ity multiservice company and 49% by the City
Innsbruck itself. The contract between IVB and lmslis a gross cost contract. The service desigrdlusively
defined by IVB and the operator cannot propose geanBus stops are owned by the city, depots by dWé
vehicles by the bus operator.

About 50% of the staff of InnBus is representedpioyplic employees, while all new staff falls undeivate
sector labor regulations. Employees at the InnBills§ under private law contracts earn nearly 28%s than
their civil servant colleagues.

An essential feature of the Innsbruck case studyb®en the reorganization of the former operattwy &n
administrative company (IVB) and an operator conyp@nnBus).

Separation

Separation of roles is low, since most of largevoeks are still managed by companies owned by dimepetent
authority.

In the future, the role of regional transport agsiiens as subjects responsible to put contradtsootender for
particular routes or bundles of routes could inseethe real split between planning and operatiblasvever,
tendering by steering committees of the Transpossokiations can be problematic, as local terrikg
governments are usually part of both the steeramroittee and the transport companies.
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Contestability

Companies already running services (incumbentsjaured over any other new applicant and are leoge
extent shielded against contestability.

Tendering is developed on additional and compleargnoutes, as well as in some regional rail sesuidfter
2005 some Land authorities started competitiveegnd with formal publication.

Very low mobility of providers and lack of involveant of multinational companies.

Delegation of service-design responsibilities

Vertically integrated public transport operatorsvdhawide responsibilities as far as service plannamg
operation and infrastructure building are concerndblic owned companies hold important tacticadl
strategic decisions.

an

Delegation of risk
Commonly operating and commercial risks lay wittiiea municipal company. In Innsbruck the compengatiio
the operator is paid in terms of gross cost cohtrac

Privatization

Since the end of the '80s municipal operators hasen increasingly transformed into separate legtfies
under private law (corporatization). Being companiader private law, they no longer show up indhdget of
the municipalities and can directly hire their eoydes. After the spinning off, several publicly @an
corporations have employees under different fottmste are public appointees, on the one hand, fzare are
employees under private law on the other. Accolgingere are two different forms of agreements:idl @
servant pay scheme and a sector private colleetijreement. The largest companies, as Wiener Liaigh
Postbus AG, also have their company level collectigreements.

Medium and small private companies operate mainlthe interurban network or as sub-contractors (e.g
Vienna), accounting for a small share of the market

Source: Hermann (2006); Brandt, Shulten (2007n;d& Velde et al. (2008) ; Loser (2010).
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BELGIUM

General findings

- Exclusive direct award of each regional netwoykthe three regional governments to their ownedaipes
still under public law and budget (“organizations public interest”). « La choix a eté fait de gardes
operateurs dans le giron public ».

- Increasing recourse to sub-contracting to privgterators in Wallonia (30%, without tendering) amthe
Flemish region (45%, mainly through tendering).

- Private operators are small entities (family camips) generally operating under gross cost casteaad with
no freedom in services design. Some large intesnaticompanies are entering the sub-contractingehar

- Public operators act as planner, provider, pwsehand regulator of the service: “de simple exaidj role
désiré a l'origine par les pouvoirs public, 'opignar devinent un manager de la mobilité a I'échelela
Région”.

Case studies

In the Brussels regiom net cost contract regulates the relation betweenbus operator (STIB) and tl
Brussels-Capital region. STIB is the only partyoakd to operate public transport in the Region.BSiEl a
limited company of public law, with its own legagnsonality, totally owned by the regional governindrne
Board of Directors as well as the managing direaterappointed by the regional government.

The contract between the Ministry of Brussels Gdpigion and the operator STIB allows a largdatiite to
the latter. STIB is actually responsible for thetizal level and also has certain responsibilibasthe strategid
one: advising the region for mobility policy, inveiment in updating transport plans, investmentsirajnat
encouraging inter-modality; STIB also has a higrelef autonomy to determine its own tariffs, withimits set
by the Region. The contract is flexible: it candb@nged by the addition of clauses, in particld&imy account
of a potential revision of the political guidelinestablished by the Region. This can have consegsedor the)
resources allocated to STIB.

Rail infrastructures (tram and metro), vehicles atiter installations are all owned by the STIB. Hinction
of roles between the operator and the competehbsityt is vague: e.g. daily operations of rail astructure are
carried out by STIB, while maintenance is paidlbigrthe Region and carried out by STIB; investmémtsew
infrastructures and rolling stock are commonly playdthe Region but owned by the operator; STIB &lae
allocated a small yearly investment budget to aptdly for specific works; in case of substantigira-costs due
to external causes, the Region and STIB negottadatecompensatory measures.

Several monitoring provisions are in place. Theselude evaluation mechanisms regarding custo
satisfaction (measured through questionnaires)edisas a benchmark comparing STIB to other opesator

In the_Flemish regiothe bus operator (De Lijn) is linked to the regibgovernment by a net cost contract.
De Lijn sub-contracts nearly 45% of bus servicesptovate operators (around 90 contractors) thro
competitive tendering and this share is deemedrteeato 50%. The system currently adopted by Dia IS a

model of indirect tendering where the public in house operator acts as peoyiglanner, purchaser and

regulator.

It is the Flemish government that determines threqrgage of the total exploitation that has to teusted to &
third party. The idea to keep a part of the supplijouse is due to the wish to maintain productgpertise ang
bargaining power in front of possible oligopoliegsiee necessity to in-source parts of the network.

In 2001 the Flemish parliament approved a decrebasic mobility (DecreBasismobiliteit) guaranteeing &
minimum offer of organized transport to the usem&amer. This minimum offer implies a minimum seev
frequency and a maximum distance to and waiting @tbus stops. This decree implied a regulatiorease in
the bus and tram sectors in the Flemish region taodght about an increase of the supply by neabB ]
between 2000 and 2008. De Lijn has to respect thermam standards established by the decree.

In the Walloon regiorthe whole bus network is directly awarded to alipdbw operator (Groupe TEC) whog
shareholders are the region, provinces and mutiibgsa TEC has five subsidiaries responsible fbe
exploitation of services within single specific ase Municipalities in those geographic areas can atvmost
49% of the share of the subsidiary. The remainiges belongs to the mother company.

TEC is linked to the regional governments by aaut contract. However, the government also inftesrthe
bus companies through its ownership and the reptatbees elected in the Board of Directors. Lo
governments have also representatives in the BRufadilectors.

TEC entrusts the coverage of about 1/3 of its lmi&ork to private operators without competitivedering.
TEC has even acquired smaller private bus compamiexent years.

Regional railwaysare operated by a company of public law (NMBS) plately controlled by the Secretary
State responsible for state enterprises. Anothbliplaw company (Infrabel) manages the infrastuues and
regulates the access to the network.
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Separation

The separation of roles is weak, and operators kelgwant tactical and even strategic respongaslitThe
whole decisional chain is shared among regionaégoments and public companies strictly controllgdhzm.

Management contracts are concluded between thenaggovernments and their owned transport prosid
These contracts mostly include specific aims rdldte the quantity and quality of the service andiude
commitments from the authority as to the subsithmabudget available to the operator. Since opesatoe
strictly linked to regional governments, the scheimienot based upon true contractual relationships all
principal-agent interactions are to a large extemmhanded to the hierarchical-unilateral contrdieathan to the
“market discipline”. According to Goethals (2010 9. « Les gouvernements sont les organes de guté
contractant du contrat de gestion, mais aussidésrmaires dominants.Ce double rdle du gouvernement
donne la possibilité, en tant que propriétaire 'datleprise, d’intervenir dans les décisions egéstion de
l'operateur... Les autorités publiques conservenendpnt le pouvoir de contrdler les activites datfeprise...
Si cette intervention dans les affaires de I'explai venait a se manifester réellement, le corteagestion
perdrait a nouveau son caractére incitatif ».

The true separation happens at the operationdlilewases when sub-contracting to private opesatocarried
out (Wallonia and Flanders).

Contestability

No attempts to develop direct competitive tenderdgntracts with the three public operators areatly
awarded.

High degree of market concentration.

Recourse to sub-contracting to private suppliersttie operational level; only in the Flemish regmmtracts
are entrusted through tendering. There is not ctitigre between public operators and private subtemhors.
Competition is only established in the Walloon &heimish regions between private operators that wamtin
contracts with the public companies.

Large international private operators (Connex, Busp and Veolia) have started to buy small locaipanies
and to act as sub-contractors of public operatoteeé Walloon and Flemish regions.

Clauses have been adopted in tender contracts wileiihe the working conditions in public compang®l in
outsourced tendered services have to be the same.

Delegation of service-design responsibilities

Public operators have strong responsibilities aadgin of manoeuvring in the services definition.

Private sub-contractors operate single routes @illssnale networks with no freedom in service desiublic
operators establish routes, timetables, stops,ldgyoof vehicles, tariffs and tickets. Private stdmtractors|
receive a fixed payment in terms of €/km supplied.

Delegation of risk
Public operators are submitted to the productist ek and revenue risk, with various financialantives.
Private sub-contractors assume only operatingresiat.

Privatization

STIB, DE LIIN and TEC are para-regional companigden public law. The capital is owned by the rediand
for a minor part by the municipalities). They atassified under local government (c.1313) underERBA95
classification. Their budgets are still includedhe budget of the regional authorities.

The market share of private companies is limitedhi outsourced part of services provided by thelipy
enterprises.

Labour conditions between the private and publitaeare similar and wage dumping is limited by #dleéon of

the Unions.

Source: Verhoest, Sys (2006); van de Velde e280§); Goethals (2010).
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FRANCE

General findings

- Direct award to a public company (RATP) in Paxisl lle de France

- Outside the Paris region, competent authoritiesnicipalities, agglomerations, and syndicates)estéled to
produce transport services themselves or to delebat prerogative to external private or mixed pamies. In
the case of external delegation, since 1993 thadfréaw (0i Sapir) requires the recourse to competiti
awarding procedures. The legislation applicableublic transport allows for negotiation within tkendering
procedure so that public authorities have a laeggrek of freedom to choose their providers.

- Out of Paris, the management of services is gdlyedelegated to external operators through tende
(negotiated) procedures (90% of cases).

- Self production (regie o regie autonomes) by plublic administration mainly in small cities (wittme
exception of Marseille).

- External providers are few large groups. Theeetlree major operators: one is public (state oyra is
private, one is mixed (with public preponderandéle private operator and the public one are gangerge in
early 2011.

- Costs and risk sharing are very differently alecl case by case, but the proportion of local aipes
regulated by net cost contracts is increasing.

- Commonly the whole network is entrusted to alsimperator (network contracts) with the possipildr him
to sub-contract part of the services.

- High rate of renewal of incumbent operators afedering (>80%)

- Operators commonly keep some responsibilitiegeivice definition, above all during the negotiatgiage

=

Case studies

In Paris-lle de Frangcehe main part of the regional network is dire@htrusted by STIF to RATP (metro, RE
bus, tram) and SNFC (RER and rail), both state awnansport enterprises. Two gross cost contragith

incentives on revenues for the RATP) exist sinc@02Between STIF and RATP and STIF and SNFC. H
RATP and SNFC cannot be considered internal opesrétehousg since they are state owned, while STIF (
competent authority) brings together regional awal governments.

RATP and SNFC hold 92% of the market shares ofiptiteinsport in the Paris Region. 8% is operatedrogl|

private companies (bus), which are grouped in OETIOPTILE activities are concentrated in the suburb
Paris and outer rural areas of the region.

Vehicles and main infrastructures are owned byofterators.

In Lyon, the intermunicipal (64 municipalities groupedrsport syndicate SYTRAL delegated the exclusi
of service provision for the Rhone and Greater Lima local subsidiary of Keolis for 6 years. Thgrestment
procedure is a competitive tender with pre-selectimd negotiation according to the French legiztain
“Delegation de Service Publicloj Sapin.

SYTRAL decides the main characteristics of senpecevision: routes, frequencies, stops, fares, amality

(regularity, cleanliness, availability, securityc)e The operator can suggest service improvememhanges
during the contract period, including a cost/revenmpact analysis; the authority must decide upwese
proposals within 3 months. On the other hand, tlibaity may unilaterally modify the services to pp@vided
during the contract period. The operator providespmrt on the cost and revenue consequences lofchanges
and a final decision is taken by the parties. Tperator is required by the contract to use thedeard the logg
determined by the authority. 16 routes are subraoted to other operators.

SYTRAL owns the rolling stock and all network irgteuctures (tunnel, depots). The obligations ofaperator
in terms of investments and maintenance are spdcifi the contract. Both cost and revenue risksshezed
between the authority and the operator in a comgysiem.

In the last competitive tendering process (200%) itcumbent, Keolis, faced fierce competition byew

entrant, RATP Development, and had to reduce tved & subsidies during the negotiation stage ariye20%
with respect to the starting proposal.

In Dijon, the urban agglomeration entrusted service prawvighrough a competitive procedure to a lo
subsidiary of Keolis for a six years period.

Network design is based on the proposal of theaaityh established in collaboration with the operatThe
operator suggests amendments to the service atudatek the financial impacts; he is also requetst@zrry on
studies about the urban transport system. The wperallowed to sub-contract the realisationtsfdervices
after an agreement with the authority.

Assets (vehicles, garages, etc.) are owned by utfeodty and maintained by the operator during ¢batract
period.
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The operator shares both cost and revenue risksthétauthority.
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Separation

Clear cut separation of roles.

In the case of in-house production the local govesnt manages the supply directtgdie) or through a specig
enterprise regie autonomeor Etablissement publ)cstrictly linked to the public administration, sontrolling
the process from downstream to upstream.

In case of delegation (predominant), services ateisted to a third body almost completely indegeridrom
the competent authority. Providers are in factgtgevoperators or even public operators, but owryed public
subject different from the buyer (SNFC or Caissg Depots).

Even in Paris separation is to a large extent gueea, since the competent authority, STIF, is €sgion of
regional and local governments, while RATP and SMF€owned by the national government.

Contestability

- Competitive tendering to external operators isrttaén procedure implemented to entrust services.

- Local authorities have a high discretional powethe selection process, given that the assessofi¢iné most|
suitable bidder is complex and does not only relygoantitative methods. Local authorities are rmirg to
select the final set of bidders or the winner adtay to the objective and precisely predefinedecidt Their
selection criteria can therefore include subjecélements such as reputation or confidence. Howtinesr must
be able to justify their choice and their decisisrtontrolled by the regional level. As a wholésthrocedure
combines competitive bidding and negotiation cotsten

- Few large groups dominate the market of tendseedces.

- Decreasing number of bidders and high rate afweth of incumbent operators after tendering (>80Pkhg
French model provides fewer incentives for biddersnter into the game, but takes care of scale@uo@s.

- Commonly, assets, infrastructures and even vehite provided by the public authority

- The competent authority is in charge of takingrothe personnel in case of transfer of operatatuding all
associated rights and obligations.

- Collusive behaviour among the three leading dpeséhas been revealed by the Antitrust Authont2005

Delegation of service-design responsibilities

In the delegation model operators have marginsropgse and submit service design adaptations, aalby
during the negotiation phase. Negotiation, everinguthe execution of the contract, is advocatedesithe
service is complex and sizeable (network contrastsjhat ex post adaptations are expected.

Delegation of risk

In the in-house case there is no risk transfer etwthe competent authority and external operators.

In other cases (delegation), a dramatic changeertype of contracts chosen by the local authsritiecurred
since the 1970s, with an increasing preferencehfgh powered incentives contracts instead of cost-
contracts. In 2007, 54% of the French networks Matcost contracts. This trend reveals a cleardétation
of the local authorities to make the operators lbegrowing proportion of risks.

Privatization

RATP is a special enterprise under public |&taplissement publjcowned by the State.

About 70% of local networks are covered by thregdecompanies: Keolis (27%), Transdev (17%), andlisle
Transport (27%). AGIR (association of private opers, 12%) and smaller independent companies (1856)
the remaining share.

Keolis is a mixed company, mainly shared by SNF&4}h the national state-owned railway company.
Transdev is a subsidiary of Caisse des Dépbts esiGumations and operates in several European aimd
European countries. Caisse des Dépo6ts and itsdsatiss constitute a state-owned group at the serof the
public interest and of the country's economic depeient.

Veolia is a private company.

In 2011 Veolia and Transdev are going to mergeeéol\ Transdev, jointly owned by Veolia Environmamid
Caisse des Dépbts.

As a matter of fact, a large part of the Frencm3part system is sill managed by public or mixegrises;

more recent evolutions show a stronger influenadefstate sector at the expense of the purelgptarisector.

Source: van de Velde et al. (2008); Amaral et @D@; Zadra-Veil (2010).
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GERMANY

General findings

- Exclusive direct authorization to municipally og¢hcompanies is the prevailing organizational fannthe
main urban areas. Direct awarding through renewahe incumbent’s license covers nearly 91,5% @
market share; tendering is observed<f@% of the market; commercial services for jusé2 & the market.

- Vertically integrated municipal companies plamilth and operate the urban network through forma
informal agreements. Service planning tasks ahkdshiaring are opaque.

- Profitable routes (including fare reductions aspkcial fares covered by public authorities) ardearthe
initiative of transport entrepreneurs that canageexclusive right for the provision. Since 203yvires covered
by market initiative have been increasing, but tbenber of cases remains tiny compared to the totaket
volume of public transport by buses. Most of themservices in rural and suburban areas.

- Competitive tendering is obligatory for non ptafile routes since 1996. Its role remains limitedause
services provided by municipal companies are ddfioebe profitable using revenues from cross-siusesion

and capital grants. The legal distinction betweemmercial and non-commercial services is ambigumgsat
the centre of much debate.

- Tendering used mainly on additional and compleargnroutes and in regional rail services. Tendg@afso
implemented in some concentrated territorial can{@ankfurt and State of Hesse, Suburbs of Muriod

Hamburg).

- Sub contracting is developing in some urban amehsre the existing in-house operator is progrefgi
withdrawing its operative role.

- Small private companies operate mainly on therimban network and account for a small shareehtharket
(<20%; < 10% excluding short distance trains).

- Notwithstanding the formal liberalization proceggshe middle nineties, the market shares hardanged.

- Municipal operators have been increasingly tramsed into separate legal entities under privaie

(corporatization).

- Municipal companies developed several internajanizational changes (subcontracting, outsourcifig
selected tasks, etc.) to cope with budget consgraimd short cuts in public funding.
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Case studies

In Munich the role of transport authority is played by trensport association (MVV) of the great metropali
area.

In the main city nearly the whole network (tramshway and the vast majority of bus services) isagad by a
limited liability company (MVG) owned by the mungal holding. The tasks sharing between MVG and M
is not always clear and well defined.

Competitive tendering for gross cost contracts ngplemented in eight suburban districts of the g
metropolitan area of Munich. The contract periodissially from 6 to 7 years. These services are In&an

regional bus routes and feeder buses for light Tahdering is mainly used when prior negotiatianth the
existing operators have delivered insufficient hssiNewly established routes and routes alreadgleteed will
be tendered at any time. Services are planneddigtailed manner by the authority (MVV) within andgrated
passenger transport system. The operator has edoimeto change services during the contractinggeri

eat

- In Frankfurt in 2001 the city founded the limited liability mpany traffiQ as the new transport authority

responsible for Frankfurt's entire public transpoetwork. TraffiQ is now taking charge of the plamg

organization and financing of public transport witthe city boundaries. Before traffiQ, the tranggadanning
was overseen directly by the local operator, Versgbsellschaft Frankfurt am Main (VGF). VGF is mited

liability company owned by the municipal holdingdafounded in 1996 to manage the local public trarsy
VGF is responsible (net cost contract) for the gion of part of the bus network and for the whivkem and
light rail supply.VGF has also the role of genaahtractor for the entire local transport infrastue (building,
electrical transport system, rail system, stationsnel, etc.). The majority of the driving persehwithin the
bus range is employed over the private-economiaaifyanized subsidiary ICB. In 2006 TraffiQ tendeseé-
years exclusive gross cost contract with envirortaléncentives (anti pollution standards for budes)a sub-
network of bus service provision (nearly 20% of thieole network). The tender has been won by a i
operator belonging to Veolia (Alpina). TraffiQ deténed in detail the service design (routes, tirnketafares)
while the operator has no freedom to define any itkeiring the tendering process nor to change seésign
during the contract period. Vehicles are ownedhgydperator.

Since 2002, many other suburban districts have tesgtered within the federal state of Hesse. Hesth, its

economic heart Frankfurt, is the most importantmedor competitive tendering of bus services.

- In the suburban district of GifhorfLower Saxon) the largest part of transport prioviss entrusted to th
municipal operator VLG (limited liability companyyhich holds almost all the authorizations to opef
commercial lines exclusively. VLG produces abou¥%lsf its vehicle-km itself and 85% via sub-contoast
Subcontracts (gross cost contracts) were awardedLi® after negotiations with all the interested @gers.
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Revenue risk lies on VLG.
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VLG has key tactical and even strategic resporigéslin the service design and planning.
- In Berlin the whole local public transport system (metrapts, buses and river boats) is managed by a public
institution Berliner VerkehrsbetriebéBVG) completely owned by the municipality. Accord to his Statute
BVG can operate only within the State of Berlin amdine with the contents of the establishing Gt BVG is
linked to the local authority by a net cost contr&YG is responsible for the tactical level an@efor some of
the strategic decisions. BVG is a member of then3part Association Verkehrsverbund Berlin-Brandegh
(VBB), which coordinates and integrates services fanes within the two Landers. BVG exploits sulzgigs
and sub-contracting under private law to reducéscos

- In Potsdanthe whole local transport network is covered bimated liability company 100% owned by the
municipal holding company. 47% of the operator'gereues comes from cross-subsidization from othearur
services.

- In the _Brandenburg Landéus and tram services are provided by 35 operatwamly represented by limite
liability company owned by the local competent awity.

- In the short distance railway sectanders are free to contract with DB (Deutsche dasbahn: state owne
railways company) or to issue calls for tender. 8dates implemented competitive tendering in #s¢ 10
years to award service provision (about 20% ofntikilometers). However, the majority of contracssstill
awarded directly to DB through its subsidiaries BBgio.

The tendering for railway concessions is mainlyelslaen large volume contracts with a duration ofotQ2
years; the definition of services is very detaikut with an increasing rigidity of the institutiomsdering
services.
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Separation

The separation of roles is low in urban servicéscesthe major part of large networks is still mgea by
companies owned by the competent authority. Separé more developed in regional rail service vehtre
main operator is a state owned company and eveatproperators are increasing their presence.

In the future, the role of transport agencies (athe case of Frankfurt) or of regional transpsgagiations (a$
in Munich) as subjects responsible for tenderinganticular routes or bundles of routes could iaseethe real
split between planning and operations.

Contestability
- Companies already running services (incumbemésjeavoured over any other new applicant in urbaasand
are to a large extent shielded against contegtabili

- Very little competitive tendering is observed time bus sector. Tendering is developed on additiand
complementary routes and in some specific terataontext. Mean contractual length is about siarge

- The potential future competition stimulated costting initiatives since the mid-1990s.

- Where competitive tendering has been implemeintéioe bus sector the probability of operator cleaisguite
high (nearly 60%). Private companies gained growitth respect to incumbents. A decreasing competiti
intensity is recognized.

- Municipal ownership is seen as a barrier to cditipe.

- The German authorities commonly do not providg ahicles, infrastructure facilities or staff.

- About 20% of the supply is allocated followingnepetitive tendering in short distance railway seesi The
most successful bidder have been DB-Regio (45%}@néhternational companies Arriva and Connex.

- Very low mobility of providers and limited invament of multinational companies. Few internatiguiayers
entered the German market, mainly due to legalnmiogy and the defensive approach adopted.

\

Delegation of service-design responsibilities

Vertically integrated public transport operatorsefrewide responsibilities as far as service planréimgl
operation and infrastructure building. Public owmetpanies hold important tactical and strategaigiens.
Where tendering (and even sub-contracting) is impleted (as in Frankfurt, in the Munich suburbsrothe
railway services) the competent authority keephallstrategic and tactical levers (detailed catiing).

Delegation of risk

Vertically integrated public transport operatorsncoonly assume (at least partially) both operative levenue
risks.

Where tendering is implemented, operators hold opbrative costs. Net costs contracts play anlangilole

Privatization

Privatizations in Germany took mainly place in tben of changes in the legal form of the companies.
Since the end of the '80s municipal operators hasen increasingly transformed into separate legtfies
under private law (corporatization or formal prization). Although the change of the legal formsswa
interpreted as a first step towards privatizatibe, owners of most communal transport companiestékéocal
competent authorities.

The market share of public companies in short digtgpublic transport (2005) is about 80%, whereasie
companies reach only 15% and mixed companies 5%.nfdrket shares concerning ownership relationsyhard
changed in public transport between 1991 and 2003.
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The main way to enter the German market for for@garators is through the (until now slight) prization
trend of municipal public transport companies. ¥efLonnex and Arriva, for example, have acquiredeshin
local transport companies. However, private majasitexceptional.

In the last ten years, new private competitors imecancreasingly successful in winning contractthmregional
train service provision in the last ten years. Wlhiley account for only 5% of the regional railggsger market
the new competitors have more than doubled theik@tahare in this period.

Source: Shulten (2006); van de Velde et al. (2008% (2009); Augustin, Walter (2010); Bech (2018 hler,
Pucher (2011).
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GREAT BRITAIN-LONDON

General findings

- Central planning, full outsourcing and privatipat are the three pillars of the London model.

- All service planning by Transport for London ()flthe transport authority of the Greater Londoat thlso
directly operates (through subsidiaries (the Undrrgd, Croydon Tramlink (in-sourced in 2008) anchtlon
River services.

- Generalized use of competitive tendering to esttbus services.

- Mainly route-by-route contracts. Routes are awerdvery four to five years (with a possibility @f2 years
extension) and are operated on an exclusive basis.

- Progressive evolution from net to gross-cost ramms with quality incentives.

- Tender procedures highly standardized to reddograstrative costs and increase transparency
- Competition and privatization developed progressi former monopolistic operator (London busegs)
completely privatized in 1994; by the end of 199 lof the network had been tendered at least caog by the
beginning of 2001 all the bus miles were suppliedugh tendered contracts.

- Dockland Light Rail services (DLR) are entrustied 7 years to a private operator through a cortipet
procedure including negotiations at the final stafj¢he procedure. The contract is a gross-costracnwith
incentives. The transport authority defines thevoet of services and specifies minimum service timtcies
and capacity requirements. Infrastructures andngplstock are owned by the authority and leasedhéo
operator.

- Metropolitan railways services are entrustedulgiotendering to external operators.

Separation

The separation of roles is well established sinfteplays the regulatory role, while operators pdw/services.
TfL has kept a strong professional expertise tarobmhe whole process and to monitor external afpes. The
regulator has a strong discretionary power ancevan disqualify bidders if their market share i3 lhigh, while
incumbent bidders are explicitly preferred. Thehatity measures the performance of each route sgpi
minimum standards and benchmarks. Teams of paet-tworkers are sent out to selected observationgtin
record buses and their arrival. TfL also conducisspnger surveys to assess the quality of theretiffe
companies and their surveys.

n

Contestability

- Competitive tendering is the standard awardinghmaaism

- Tenders are mainly route or small bundle tendased of minimum costs.

- The selection process is transparent and highhdardized.

- Data on existing services and providers are désal to the market.

- TfL controls and maintains the stops and budastat Depots and vehicles are owned by operataistlza
circumstance can restrict contestability.

- Nearly 40% of contracts have changed supplietis tgndering procedures

- 80% of bus routes run by seven major private cmgs

- Multinational transport companies have increabeit presence

- TfL has kept managerial and operative capacii@esthat in-sourcing is possible in case of unsisfoes
entrustment to external providers (as occurredhf®rCroydon Tramlink)

Delegation of service-design responsibilities
TfL determines the transport networks and frequesictimetables and the common appearance of bhuses
(constructive contract). It is also responsiblerfamitoring the providers performances.

Contracts are under constant review and there ibnmibon the number of changes which can be umdter
during a contract period.

Delegation of risk
The large majority of contracts is gross-cost. @pes only bear the production risk, while the autly carries
the revenue risk. TfL exploits operators mainlyaasarm’s length to deliver a good service.

Privatization

The local bus network is almost completely servggiivate operators.

Private operators manage, after tendering, alsid distance railways and light rail services (DLR).
TfL operates through a subsidiary the undergroundestment and maintenance of London Underground
structures are run under a public and private pastnp by two private consortia.

TfL directly manages the Croydon Tramlink. Croydbramlink was originally entrusted to a private ager
through a 99 year concession (built, operate andtain). In 2008 TfL took over the private compaaiyd in-
sourced Tramlink services.

TfL still manages some bus routes through its slidses, keeping the opportunity to gather datanwamy
different aspects of the service (time, schedubenfort, etc) and to benchmark private operators whiteir
public competitor.

Source: Pond (2006), Butcher (2008), van de Velde. €2008), Amaral et al. (2009).
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GREAT BRITAIN-OUTSIDE LONDON

General findings

- Benchmarking case for deregulation, commonly tedigvith privatization.

- Free market entry for bus services on commeroiates: bus companies get permanent non-exclusigedes
and are free to choose the routes they want taatgeRegulation has been reduced to mere tectamchsafety,
matter (soft regulation).

- Privatization has been seen as a necessarycstap coupled with deregulation to achieve a moreroited
management and better access to private capital.

- The bus market is dominated by few private omesat

- Social-non commercial routes tendered to priegterators. Currently around 20% of the total Idnsd service
mileage outside London is supported by local aitilesr

- The role of local transport authorities (PTAs}k lgained momentum with the 2000 and 2007 Trangpud.
Quality partnerships and quality contracts withvaté operators represent the main instruments-tegelate
the market provision.

Case studies
In Leedsthe local PTA and the city Council formulated areement with two private companies operating
few specific urban corridors. The starting prineiplas been that the objectives of the bus opeaaibthose of
local authorities can be met more effectively éyhshare a common set of goals and initiatives. Biié City
Council provided capital to construct guide waystlree radial routes; the bus operators agreedotdde new
buses equipped with guide wheels to allow buseseédhe new guide ways. This is a voluntary agre¢nnmeder
free market conditions and without exclusivity.

Quality partnership have been developed in more than 30 other towdsciies. The 1999 bus consultati
paper reported that they had increased patronaggpially 10 to 20% and by up to 40% where thesrenbus
segregation and substantial improvements in roadsidastructure.

In Manchestetthe local public transport authority is resporsifdr supporting non-commercial routes acr
Greater Manchester, a Metropolitan County made fupeo constituent district authorities. The Authypr|
complements the market initiated services buyirdjtamhal services through tenders. Tendered sesviesre no
exclusivity.

Contracts are typically 5 years net cost contra&tmtracts may be left for specific journeys, ac#jieroute or a
package of routes. Bus stations are provided bwtitieority. Operators provide buses and depots.opeeators
can surrender the contract, after a pre definedtengieriod, if they no longer wish to provide thedce under
the contract terms.

Separation
The separation between regulatory authorities gedadors is full and no ambiguity emerges.

Contestability

Free market entry formally guarantees a high le¥eharket contestability.

Deregulated bus market dominated by 5 big operatéiesn running monopolies within a single areaJamuary|
2010 the competition Commission launched a marketiry into local bus services to control the preseof
collusive behaviors.

Delegation of service-design responsibilities

Market operators are usually completely free tdakeservice design and characteristics.

Through quality partnership and, even more, quadwgtract, PTAsS re-acquired some margins to infteethe
market outcome.

Where non-commercial services are entrusted, detaibntracts are usually implemented.

Delegation of risk
On commercial routes operators assume all the. risks
On tendered routes, public authorities commonlyeskize revenue risk with operators.

Privatization

on

pn
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Market operators and even bidders for social sesvare mainly big private companies.

Source: Pond (2006), van de Velde et al. (2008)arairet al (2009); Butcher (2010a and b).

86



ITALY

General findings

- Mandatory competitive tendering to entrust servjrovision since 2004, but continuously postpoaed
delayed.

- According to the last normative provisions (2Q1@)mpetitive bidding is confirmed as the ordinangrusting
mechanism and direct award is seen as derogatidre tmotivated to the Antitrust authority. The alaw
permits to entrust services to mixed enterprisesrevthe private partner is selected through a hitlezzquires a
least 40% of the shares. The deadline for the #&mtopf the new legislative rules is 2011, Decenifer

- Direct management of services by the municipahesvoperator is still the predominant choice inldrgest
urban areas (Rome, Milan, Turin, Naples, Bari aalkino).

- Compulsory formal privatization (corporatizatioof) operators has been completed everywhere. Rrsvite
now commonly stock-option companies tied to the petent local authority by a contractual scheme
defines the obligations they have to comply witd #me amount of the resulting compensation.

- Coverage of regulated competition highly inconglgearly 20% of the network) and geographicatntre-
northern regions) and temporally (2000-2004) cotregad.

- Tendering procedures generally regard the wrael Inetwork, often integrating urban and interaurboutes.
- In the case of regional railway services, thelengentation of competitive procedures has been suantier,
and services are still commonly run by the natioatvays company (Trenitalia) owing to a directaaud:

- Moderate increase of private players, with atilieffect on the overall structure, which remains
predominantly public.

- Net cost contracts clearly prevail.

- High fragmentation of suppliers.

that

Case studies

In Milan the whole local public transport network (busegtrm light rail, trams) is directly awarded to t
municipally owned stock option company ATM. Urbaensces cover the central city and about
municipalities of the metropolitan area. ATM alsamages other services of urban mobility: parkingcsp,
road pricing, car and bike sharing, on-demand sesyietc. The contract between the operator ancotingetent
authority is mainly a net cost contract. The incemtboperator owns depots and rolling stock, wHile tail
network is property of the municipality.

One new line of the urban underground is under tcocison through a project financing scheme. A rdix
company (20% of the share by the incumbent ATM) wla bid to construct the line and to manage sesv
according to a 27 years contract. The operatorshibar construction and operation risks and everaeesof the|
commercial risks.

In Rome the largest part of the network (bus, tram, njdtas been awarded by the transport agency (ATA(
two stock option companies (TRAMBUS and METRO) odiiiy the municipality and by the Province. In 20
the three transport actors have been integratedaisingle stock option company (ATAC) totally owrtey the
municipality. The new ATAC covers the whole tramdametro network and 80% of bus services; it
responsible for parking and traffic light managem&TAC only covers the municipal borders. As a \ehahe
contractual relationship can be traced back tot@ost contract.

The municipality owns networks, depots and rollgtock.

20% of the bus services are entrusted through temgléo a group of private enterprises. Gross casitract
with incentives.

In Turin, services (metro and buses) are directly awardedsingle municipal owned operator.

26 municipalities served by urban buses; 2 by te&en The incumbent operator owns depots and goliiock.
Rail network and rolling stock have to be left he imunicipality at the end of the concession period

In Genoa urban services (metro and buses) have been asvéoda mixed company (AMT) shared by t
municipality and an external partner (Transdev Witld6 of the stock). In 2010 RATP replaced Tranddethe
stock. AMT only covers the municipal borders.

In Florence urban buses have been entrusted through tenderiaglimited liability company including th
public-owned incumbent operator (83% of the stauk)l some private operators. The public-owned in@nh
operator is mainly shared by the municipality dréhce and by other 8 Municipalities of the mettizgo area.
13 municipalities are served by urban buses.

One tramway is managed by a mixed owned company (RATP, 49% local public company). The sa
company will manage other two lines, now under toiesion, through a project financing scheme.

Separation
The separation of roles is low in urban servicas;esmost of large networks are still managed byganies
owned by the competent authority.

he
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Corporatization transferred a large part of thémézal competences to the provider.
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Even when tenders have been carried out, the ineotrdperators have won the bid in the majorityasfes.
According to the Antitrust Authority, until now thgersistence of ownership relations has discourdgesl
governments from selecting providers different fritia incumbent and, furthermore, has strongly erited the
managerial autonomy of the companies.

Contestability

- Since 2004, competitive bidding is formally thelioary way of entrusting services.

- Municipally owned incumbents keep a preferemi@sition, above all in the main urban areas.

- Tendering developed in 20% of the network.

- Low number of bidders (<3 in nearly 70% of cases)

- The incumbent operator has been generally eetiust provide services, alone or with other pagr{80% of
cases).

- The selecting mechanisms do not favour compatiflarge networks, multidimensional tenders, inctate
separation of asset ownership and management gorits provision, social clauses for the existitajfs

- The local approach to regulation, influenced vy $trict existing relationship between the buyepitator and
the incumbent provider, undermined the credibitfyauctions.

- The declining public support for urban transpeaih favour incumbent operators which can rely oftesd
budget constraints in tendering procedures.

- Collusive devices among existing operators, todéi up the territory, have been revealed and sared by
the Antitrust Authority.

- Territorial mobility nearly absent and modestid@nce of foreign players.

Delegation of service-design responsibilities

Vertically integrated public transport operatorsvénawide responsibilities as far as service plannamgl
operation and infrastructure building are concerndblic owned companies hold important tacticadl
strategic decision.

Where tendering is implemented for additional anptementary routes (as in the 20% of the urbamietwork
in Rome) the competent authority keeps all thetestiia and tactical levers (detailed contracting).

Delegation of risk
Vertically integrated public transport operatorsncoonly assume (at least partially) both operativé sevenue
risks (net cost contract are prevalent).

Privatization

Formal privatization of operators is compulsoryrral privatization should have represented an inégliate
step of the reform but has until been one of thenroatcomes.

Local operators frequently exchange shares amangdélves with the almost exclusive aim of coordigaand
concerting their activities in the context of caied competition.

The role of private operators is marginal and galherestrained to minority sharing together witte tlocal

incumbent.

Source: Osculati, Zatti (2008).
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POLAND

General findings

- Communes are free to decide the organizationdletaf municipal public transport.

- Variety of different organizational models at tleeal level: self production, direct award to copergial
companies under municipalities’ control, compegttendering to external entities.

- Market initiatives in small villages and rurakas.

- In urban transport the majority of operationsafie 90%) is carried out by self production (sdedlbudgetary
establishment) or (increasingly) corporatized mipitoperators.

- Public transport authorities have been creatddinvsome public administration (Warsaw, Gdansladow,
and Poznan) to play the regulatory role.

- Competitive tendering to private operators isleitgd to serve some complementary routes in langgn
areas, mainly where transport authorities have lkstablished, or in some small villages.

Case studies

- In Warsaw urban transportation services are managed byntivécipal transport authority ZTM, acting und
the establishing resolution of the City Council. MWwas created from the former internal operatotting a
monopsonistic power to purchase services from madters.

Direct award to an internal operator (limited liglgi company) owned by the municipality for busarr and
metro, except for about 10% of the whole supply%26f the bus network) which is tendered to priv
companies. Competitive tendering is implementettluce the costs of service provision. Contrac@rded to
external operators are gross cost contracts (witlity incentives) for route bundles. The authodsfines in
detail routes, fares and timetables before theeténgl process. The vehicle schedules are deternbgeithe
authority. The operator does not have rights tandedr change service design. The only criterianslecting
the best offer is price per vehicle-kilometer. &sfiructures are owned by the authority while velsidyy the
operator.

- In Cracowservices are regulated by a public transport aityho

Direct award of the whole network (tram and budgesh 100% municipally owned company (MPK). T|
operator is not granted with any exclusivity. Gresst contract. Infrastructures are owned by thaaity,
while vehicles (buses and trams) as well as maamtes facilities are owned by the operator.

The city plans to award 8-15% of the bus servica aompetitive tendering procedure in the yearotoe.
Many small operators deliver profitable transpervices without any subsidies, especially in tHeusban
areas.

- In Gdyniathe Transport authority (budget entity) entrubt®tigh tendering part of the bus network to sn
local companies. Contracts usually concern smédl émd short periods (3-4 years). The internal atperhas
been split into 2 bus operators and 1 municipdletybus operator. Internal operators take pareimders, and
also provide services under directly awarded cetdra

- In Eblag the transport authority is a limited liability mpany (ZKM). The city contracts a company to prev,
transport services and the contracted company Birbscontractors. All bus operators are private [mames.
The tram operator remains municipal.

Separation

The separation of roles is still weak since thegdat share of the services is provided directlyd{et
companies) or by a locally owned commercial compdrhe development of transport authorities origimat
from the incumbent operator can help to increasestparation of roles and keep expertise withinptiaic

administration.

Budgetary establishments (or companies) are puhitities without legal personality formed by a nuipal

council resolution. When forming a budgetary estdphent, the municipal council adopts the budge
establishment’s articles of association settingioigr alia the objects and purpose for which the establisln
is created. With budgetary companies there is rinteaseparation of roles and the basis for théopaance of
the public utility task is the internal act speaify the scope and the duration of the public serdbligation.
Managers of the budgetary establishment act onlbeftthe commune and on its account.

Commercial companies under the municipal contrgLiade a legal personality, but the separation s ds still

weak. The purpose of the public company shouldant be described in a detailed manner in the résaly
establishing the company itself, without a truetcactual relationship between the parties.

Both with budgetary establishment and municipal evoompanies the function of organizer and opesaioe
not fully separated.

When transport services are entrusted to an extemeepreneur (being an individual or a legal pajsthe
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relationship is based on a civil law contract adewg to general principles and the separation isenctear.
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Contestability

Tenders are exploited in few cases and in sub-ulksricts.

The role of municipal companies is still prevailiagd hinders the opportunity to have really opewlées.
Incumbent operators commonly own bus stations hisdrépresents a serious barrier for the futuresldgment
of competition.

The development of transport authorities is indreathe opportunity to open up local market.

Delegation of service-design responsibilities

Public owned companies hold important tactical atrdtegic decision, even if separated transpoficaities
acquired an increasing role in the largest urbaasar

When cooperating with private operators (routesbondle routes tendering), local authorities deledaiv
competences and responsibilities.

Delegation of risk

Vertically integrated public transport operatorsncoonly assume (at least partially) both operativé evenue
risks.

In the relationships with external private opersitgross cost contracts are commonly exploited.

Privatization

Formal privatization of operators is acquiring aoreasing role.

The role of private operators is marginal and galherestrained to rural areas or to complementaryes in
large urban areas.

Despite plans conceived at the beginning of the @6 companies have been truly privatized.

There are many barriers obstructing privatization.

Source: Kubisa (2006); Wolanski (2008); van de ¥adtlal. (2008); Jaspers (2009).
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SPAIN

General findings

- The local competent authority is free to decideether to directly deliver the service, either thagh its own
administrative units or through a separate legasqre (local public enterprise, joint stock optioompany,
limited liability company) or to delegate the preigin of services to a private party through a atregulated
under the Public contract act.

- Direct management by municipally owned entergrigesvails.

- The development of Transport syndicates, groufmngl competent authorities and upper levels okgoment
(province, regions and even national governmesigpreading to play the regulatory role.

- Contractualisation between Transport authorgied transport operators is gaining ground.

- Operators have frequently responsibilities irvieer design.

- Operational and revenue risks borne by the operhut with soft budget constraints.

- Construction and operation of a new tramway iimParla and Barcelona assigned to a mainly prigperator
(PPP).

- Interurban transport frequently entrusted to gévoperators.

Case studies

In Madrid the bus network is directly awarded to EMT: a pubbmpany owned by the city of Madrid and
charge of the service provision since 1947. EMTniked to the Competent Authority (the transpomdigate
CRTM) by a framework contract. EMT has been moemndy transformed into a private law company. El
also manages parking policies within the city ofdvid.

Metro services are directly managed by anotheripuned operator (Metro Madrid) run under privises
and linked to the CRTM by a contract.

Interurban and peripheral services are mainly stedithrough exclusive service concessions to fgriva
operators (33 private companies). Entrusted rautegrouped into bundles so that each bundle caelbe
financing.

In Parla (Madrid region) the urban bus network is direattyanaged by a locally owned operator. Rece
(2005), the authority (CRTM) selected through cotitipg an operator to build, finance, operate arantain a
new tramway line over a period of 40 years (PPMRg €ontract is a net cost contract. Line design fanes
levels were previously defined by the Municipabityd CRTM.

In Barcelonathe urban transport services (metro and buses}iegetly entrusted to a commercial compd
(FCC-TMB) owned by the Metropolitan transport auttyo(EMT). TMB is linked to the larger Metropolital
transport authority (ATM) by a framework contrabat states the obligations of each part. Vehicleb @her
installations are owned by the operator. Routestanetables are proposed by the operator and apgdroy
ATM that is responsible for the integrate plannamgthe larger metropolitan area. Operational andmee risks
are borne by the operator.

The construction and operation of the two tramwiagd have been assigned to consortia participayetheo
incumbent tram operator (20% and 5%) and by privaterators (80% and 95%). By using PPP, Barce
acquired further private capital to enable the #tnent into new tramlines.

In_Oviedothe management of urban public transport has ba#gmsted to a private operator for a period of|
years. Gross cost contract with incentives. Roategslefined in the tender, but operator can proptisenatives
in accordance with the transport master plan. Tgerator owns vehicles and other installations. st énd of
the concession the assets are acquired by thessionaire by their residual value.

Separation

The development of transport syndicates has impttive separation of roles. They are increasinggharge of
relevant strategic and tactical decisions whileiserprovision is left to operators.

The presence of large municipally owned companiggb about competence overlapping.

When transport services are entrusted to an exterteepreneur (being an individual or a legal pejsthe
separation of roles is highly increased.

Contestability

Tenders are exploited in few territorial contextsl én sub-urban districts.

The development of transport authorities is indreathe opportunity to open up local markets.

The role of municipally owned companies can hindere contestable market structures.

Operators frequently own vehicles and installatiand this circumstance can further hinder contdgtab

Delegation of service-design responsibilities
Public owned companies hold important tactical atrdtegic decisions, even if separated transpdhozities
have acquired an increasing role in the largesinudreas.
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Where network tendering has been implemented (@Yjethe operator has been given some opportunity to

influence service design.

91



Delegation of risk

Vertically integrated public transport operatorsncoonly assume (at least partially) both operativé evenue
risks.

In the relationships with external private operstgross cost contracts are commonly exploited (ohse
Oviedo).

Privatization

Formal privatization of operators is acquiring aocreasing role.

The role of private operators is marginal and gelherestrained to rural areas or to complementanytes
within urban networks.

In large urban areas, private entities have beemlynavolved through their financial contributioro PPP
initiatives (Parla and Barcelona).

Source: 1AU (2008); van de Velde et al. (2008); tatrbano et al. (2010).
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SWEDEN

General findings
- Local governments can freely choose the orgaoizat model to deliver services and are ultimat
responsible for financing and execution.

- Public transport authorities (PTAs), set at tharty or metropolitan level, have assumed an irgingarole in
the strategic and tactical level. In several casasisport authorities take the form of a privates lcompany,
owned by local and regional authorities.

- Since the second half of the 80s, the serviceatipe has been progressively contracted out bypetitive
tendering. Tendering emerged as a solution to lguefic spending.

- Competitive tendering is now the prevailing orgational form in LPT. Tendering is not limited tus
services, but it also spread to most regional jleervices and the Stockholm metro.

- Mainly route-by-route contracts, with limited distion for operators.

- Mainly gross cost contracts.

- Mainly private operators. In several cases, plplbwned companies were privatized or taken over.

- Concentration processes have been growing withpetition and smaller companies taken over by &ngelr
ones.

Case studies

- In Stockholmthe former monopolistic transport company SL (8hmtm Lokaltraffik) was transformed int
the Public transport authority. SL has the powegtant exclusive transport concessions to operatoiits
region. SL sets requirements for operating pubfogport through a tender document. SL owns infregtres
and tram and metro tracks and rolling stocks. Qpesaown buses and maintain all the infrastructy
surrounding services.

SL entrusts service provision through gross cositrects with quality incentives for route bundl€uality
monitoring is based on punctuality and customegrsception of the service. All SL-contracts are alear to
private companies. SL is fully responsible for segvdesign. The operators are fully responsible tfar
operational level and carry small parts of the oesjbility for the tactical one.

- In Halmstadthe Public transport authority (HT) entrusted &ate operator (Swebus) a small scale

network for 8 years. HT is owned by the Halland @guCouncil and the municipalities. HT is respotesifor
the whole public transport supply in the regiorHaflland and has the power to grant exclusive caices to
operators in its region. All bus services are awdrthrough competitive tendering.

The contract is a gross cost contract with incestion passengers. The operator is allowed somieata
discretion during the tendering and operationagestal'actical changes have to be approved accortdirey
cooperative approach. This is essential for tHarlt@ between responsibility and incentives in dbatract.
Vehicles are owned by the operator; bus stopsareed by HT and municipal governments, while Sweisu
responsible for their maintenance during the caitia period.

- In Sundsvalkhe Transport authority AB is owned by the Cou@tyuncil and responsible for the whole pub
transport network in the County.

AB tendered a net cost network contract (2005-2Gfd )the whole urban transport provision. The awedr
operator is a private company (Busslink) that ogsréduses in several regions in Sweden. The sabectiteria
were based on the lowest subsidy requirement vatiotiations. The authority has the opportunity tolgng
the contractual period until 2014 if it is satisfieith Busslink. The operator can revise servicggfeduring the
contractual period, but cannot reduce the supplgvbéhe initial service level. However, the netwat&sign
must meet certain minimum standards. All infraguices and vehicles are owned and maintained byliBkss

Separation

The separation of roles is well established sintadplay the regulatory role, while operators pdavservices.
The relationship between public administration &1tAs is more ambiguous: either contractual, palitiend
ownership relationships coexist.

PTAs have kept a strong professional expertis@itrol the whole process and monitor external dpesa
The operators are manly private operators, sankapendence by the regulator is guaranteed.

Contestability

- Competitive tendering is the standard awardinghmaaism for urban transport services.
- Tenders are mainly route tenders based on minicusts.

- PTAs own the main infrastructures and esserdiilifies.

- Multinational transport companies have increabed presence in the market.

Delegation of service-design responsibilities
PTAs determine the transport networks and freqesn@ven timetables and the appearance of buseg.aré

[oX

also responsible for monitoring the performancegrofiders.

93

y

res

pus

ct

c



Little or nothing is left to the operators decisgince they mainly carry out the plans and schedotepared by
the PTAs.

Delegation of risk

The large majority of contracts is gross-cost. blegt experiences seem to have come into difficultianly
because the division of service planning respolisiisi between operator and transport authoritees/és few|
opportunities to the former to influence the atirsmness of services.

Privatization

Local public transport services are mainly servegtivate operators.

PTAs are commonly limited liability companies owneylthe local administration (counties and in sarases
municipalities).

Source: Hamark, Torngvist (2006); Johansson (20@8);de Velde et al. (2008); Bruijnes (2009).
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