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Abstract

Different Member States provide for special taxatneent of cooperatives, which in
some of them, are constitutionally protected. Imsocases, a lower tax burden is
granted to cooperatives due to their exceptionaltcbution to the community. Some
of the tax measures applying to cooperatives atchrtieal adjustments, while others
are pure tax benefits, the latter seeking the pitoonoof the cooperative model.
Ascertaining in which cases a given legal measarel® considered to be a technical
adjustment and can be considered to be fair or wtien given measure can be
regarded as a State aid is a difficult task, as H®@J jurisprudence has very often
varied its point of view. Throughout this paper, ae going to follow the ECJ

jurisprudence on State aid for cooperatives in orbecheck out if having an Act on
Social Economy as the Spanish one may help Sooieldiy entities in this regard.

Keywords: Social Economy Bill, State aids, Social Economy,|public measures,
tax system.
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1. Introduction

Every European MS has different substantive and regulations for
cooperatives which is seen as a problem in relatocompetition law, as it is
not always clear when those differences are, Btrgppeaking, just technical
adjustments and when those differences mean aibdpaf instance, national
laws require different percentages of the actigitoé cooperatives to be taken
among members in order to get a special tax tredtmwhile others let
cooperatives the option to foresee in their statttie possibility to act with third
parties, as long as these activities do not acanoee importance than the ones
with members, as it is the case of Holland and MNgrw-or example, some
national cooperative laws allow them to have memédro are only interested
in the return on capital, while others requirenaimbers to be users or workers.
In any case, remuneration of members for the dapithscribed is always
limited. Remuneration is frequently restricted botithe form of payment for
the work carried out by members or workers andhenform of remuneration of
the investment. The same happens with internal deang, as having invested a
big amount in a cooperative does not mean having impower than the persons
investing little amounts in it because of the ppie of one person, one vote.
Thus, it is totally understandable the fact thairtltontribution to the general
budget, in the form of taxes, can be lower thamh dtha@ther sort of undertakings
that, unlike cooperatives, do not internalize doc@sts and contribute to the
general interest in the same way.

However, it is also true that in those countriesekghthese requisites are no
longer requirements in order to be considered pe&@ive a different view
must be taken. Where is the borderline between wieatan consider to be a
true cooperative and a cooperative that does ridt fbe requisites in order to
be considered to be so?

The purpose of this paper is to answer the follgvgoestions and try to propose
measures in order to give stability and certaimdythhie sector: Can these
differences be a sufficient basis for having aigcsttax system or, at least,
special provisions for them? Can these differenceshe tax treatment of
cooperatives mean a harmful tax competition? Canmeasures applying to
cooperatives be considered to be State aids? Ase tlules the method to tackle
these differences? Why should these differencetadided in the first place?
Can tax measures in relation to them be considesestlective advantages? Are
they justified by the nature or general schemeheftax system? What sort of
measures can be proposed in order to achieve aircestability? Can the
Spanish 5/2011 Social Economy Act, of"2@arch be regarded as a safeguard
from the consideration of certain tax measuresdéoperatives as State aids?

% The cases of Italy, Spain and Denmark.



2. The concept of State aid: a way towards harmoretion?

To begin with, we need to highlight an obvious faleat not for being so it is
always born in mind: we tend to concentrate onrdupiisites of a measure for
being considered to be a State aid forgetting #sb Member States have a
fiscal sovereignty in direct taxation. Thus, Staie rules were neither intended
to restrict harmful tax competition nor to tend #ds a tax harmonization. The
only instruments that can be considered to haven liesigned for the first
purpose are the Code of Conduct and the Treatg arlecoordination. However,
not surprisingly, these two instruments do not wamkpractice, the latter
because of its limited scope and the Code of Cdraerause it is an instrument
of soft law, as it cannot be otherwise.

The clear consequence is that there is really stsument capable of dealing
with differences in direct taxation among Membeat& for special entities,
name them cooperatives or any other name, as ihe&@ competence to do so
in the matter. What is more, there is no competénc® so for no other kind of
normal entity. Therefore, there is no instrumentegislate on direct taxation
because neither the Treaty nor the principle ofslixity let us do so. It will
also be very difficult to be able to do so in théufe as there is the principle of
unanimity concerning the matter and there are dyr@8 Member States and the
list is growing.

Having made this point clear, the arguments in faf@applying the State aid
rules to tackle a special tax treatment or any sérspecial measures for
cooperatives do not convince me, as this instrungegbing to be improperly
used for this purpose. For doing so, case law ma®ce up broadening the
meaning of article 107 FTEU far beyond its wordikgen if the State aid rules
might be used as a complementary instrument inMbi& against harmful tax
competition they can clearly not be the main metteodccomplish reforms of
direct taxation.

Not all Member States have a more favorable taxmedor cooperatives.
However, we can consider the uncertainty causedhbyquestioning of the
different cases to be a potential risk for othenrtdes too. This uncertainty,
particularly at a time of crises can only causebfamms. Moreover, the
qguestioning of the Spanish tax system has not haasolated case as in some
Member States in the European Union (such as Speamce and Italy) certain
measures concerning cooperativism have been reyasdgotentially suspicious
under the light of State aids. The same thing lagpéned with countries of the
European Free Trade Association, such as Norwaghistmoment, certain tax
measures concerning cooperatives are being carefidlved into by the
European Court of Justice in order to ascertainr tkempatibility with
competence regulation, particularly in relatiorcémperatives in Italy.

It should be born in mind that the Commission utalers economic analysis
to determine whether State aid exists or whethete&tid is compatible with the



Treaty of Functioning of the European Unioklowever, the balancing test is
only applicable where compatibility guidelines poev for it or where a given
State aid does not fall within the scope of exgstompatibility guidelines.

The Commission has recently issued a Communicatiothe EU State Aid
Modernisation. In line with the Europe 2020 Growdtrategy, making a
proposal to modernise State aid policy from thesjpective of three interrelated
areas: economic growth, prioritization and procediihus, it may help Member
States design their tax systems reducing distortoddncompetition. The
guidelines and exemptions focus on public aid tisatefficient, aimed at
common objectives and with a significant impact the single market.
However, no reference to objectives related to tggand redistribution of
wealth are made in this EU State Aid Modernisa@G@mmunication.

Although theoretically speaking the Commission hmevented Member
States from maintaining non-efficient sectors,thfit glitters is not gold, and
art. 107 can be said to have had undesired refulthe achievement of the
general interest in certain cases, as it is the ohsooperatives as uncertainty is
not a good ally for legislating.

Article 107(1) TFEU establishes a general prohibition of State aitlofting

this article, a measure needs to fulfill four cuativie criteria in order to qualify
as State aid:

- State resources need to be used,;
- Providing an advantage to undertakings;
- The advantage has to be selective;

- The measure needs to effectively or potentiallyodiscompetition and
affect (or threaten to affect) trade between MenSiates.

a) Thefirst condition: the use of State resources

This requisite implies that there must be a congiompof public financial
resources, including all levels of public authesti regarding the different
powers exercised by the executive, legislative, gudicial authorities.
Administrative practice of public authorities cdacagive rise to State aid. From
a territorial point of view, any sub-State entitych as regions or local entities
can be donor of State aid in the same way as feder@entral authorities, as
solved in the so-calledAzore$ case’

¥Now onwards TFEU.

““Save as otherwise provided in the Treaties, adygeanted by a Member State or through
State resources in any form whatsoever which dgstar threatens to distort competition by
favoring certain undertakings or the productiorceftain goods shall, in so far as it affects
trade between Member States, be incompatible Wwehriternal market.”

> CFl, Territorio Histérico de Alava and others v CommissiJoint Cases T-227 to 229, 265,
266, and 270/0par. 178.



The legal nature of the institution granting an eah vary as not only public
entities but also agencies, public companies uigtate control, and private
entities directly or indirectly controlled by théaB may give the aitl.

b) The second condition: providing an advantage to undertakings

The Treaty of Functioning of the European Uniongdaoet give a definition
of what it considers to be an undertaking, so wedrte go to case law in order
to have a definition of it. This point is cruciarfthe purpose of this paper as
some Social Economy entities cannot, strictly spepkbe considered to be
undertakings. Thus, non-profit entities can be m@red to be undertakings for
this purpose as the fact that they do not seekagomnprofit does not exclude
them from the State aid control, as far as thegyaaut an economic activity. In
this sense, whenever an entity carries out botma@oa@ and non-economic
activities, it is only considered an undertakinghwegard to the former.

The matter is solved by the European Court of dash Klocknerwhere it
states that: “An undertaking is constituted byrayk organization of personal,
tangible and intangible elements, attached to @onamous legal entity and
pursuing a given long term economic aiMlhus, what needs to be highlighted
is that the legal nature of the beneficiary isl@vant, or whether it is a public or
a private entity. However, we have to make it ctéat even though the concept
of cooperatives is fully included in the one of andkings, cooperatives have
clear distinctive features that make them differand some of the legal
measures adopted in this sense are fully undedan@nd coherent with the
system.

We cannot forget, as it is important for our cadeatus called The Adria
Wien Pipeline Principl& because in this case it was decided that for
article 107.1 to apply, it must be determined that State measure is that as to
favor certain undertakings or the production oftaiaer goods as compared to
others, which in the light of the objective purdsdthe system in question, are
in a comparable legal and factual situation. Tiigaing to turn into a key issue
as the latest pronouncement by the European Cdutdustice as regards
cooperatives, in the so-call€thint Graphos casefollows this line, opening a
new window for true cooperatives as they cannotdmesidered to be in the
same comparable factual and legal situation.

C) Thethird condition: the selectiveness of the advantage

The measure must confer an advantage to the retipierder to constitute
an aid. This is a very general concept that indugtants or interest rate rebates,
loan guarantees, accelerated depreciation allowanzapital injections, tax

®ECJ, Helenic Republic v Commission, Case C-57/863,/béménagements-Manutention
Transport SACase C-256/97.

"See ECJKl6ckner v High AuthorityJoint Cases 17 and 20/61.

8 Case C-143/ 98dria Wien Pipeliné2001) ERC 1-8365.
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exemptions, the purchase of land at less than #r&enprice, the selling of land
at higher than market price, privileged accessit@structure without paying a
fee, etc. Summing it up, all possible forms of emmoit advantages might be
included within the concept of “advantage”.

However, the advantage becomes only a State atdsifselective, meaning
that it favors certain undertakings and not all tbém. Therefore, general
measures that apply to all sectors of the econohy ember State are not
considered to be aids, as long as they do not theveltimate effect of favoring
certain undertakings, even if they follow objectargeria and are granted to an
indefinite number of beneficiariés.

On the contrary, measures limited to an economitoseare materially
selective. Moreover, measures that apply to diffece all sectors of economy
can also be qualified as selective where they faeotain activities. This is the
reason why, under my opinion, the new Spanish 3/28dcial Economy Act
can become a turning point, because it is objdgtiopen to all sort of entities.
Therefore, measures taken under this Act couldoinsidered to be general and
not selective. Moreover, the need to follow certpnnciples in order to be
gualified as Social Economy makes these entitiddl the requisites in order to
be considered to be true. Other countries coullikdwise.

As we said, as the four requisites are cumulativiear conditions need to be
fulfilled in order for the measure to be consideesdan unlawful State aid.
Thus, if the measure is for all SE and being pa&©B is something that can be
chosen by all sort of entities as we are goinge strictly speaking, it cannot
be considered as a selective aid.

The most important cases in relation to this retpi®r our purpose are:
Adria Wien Pipelin®, Dutch Nox'; Gibraltar'? andPaint Grapho¥’.

d) The fourth condition: it hasto distort competition and affect trade
between Member States

As a fourth requisite for the existence of a Stk it needs to distort or at
least threaten to distort competition, affectingde (even potentially) between
Member States. However, this requisite ends upgoiken for granted because
once the selective nature of the aid is declarelClommission can assume that
competition is likely to be distorted and traddikely to be affected, without
showing any kind of evidence.

This automatic assumption of a distortive effectammpetition closes the
possibility to counterbalance the extremely wid@ligation of selectivity. A
narrower approach could consider that a measure maeconstitute State aid if

® GC,CETM v CommissigrCase T-55/9%ar. 40.

10 (Case C-143/ 98dria Wien Pipeling2001) ERC 1-8365).

1 Dutch Nox(T-233/04 (2008) ERC-11 591; C-279/08 P, (2011)ER nyr.)
12Gibraltar (T-211/04 (2008) ERC II- 3745-nyr).

13paint GraphogC-78/08 and 80/08 (2011) ERC- I- nyr).



it does not effectively affect the position of costipg undertakings in
comparison with the beneficiaries. Due to the estianinterpretation, beyond
the letter of the law, of this last requisite a gbke aid will always fulfill this
requirement, making it an empty requisite in pieeti

3. Case law in relation to State aids for Cooperates

The specificity of cooperatives in the ECJ case éawegards State aids has
been recognized in very different cases. Howeveret is no clear tendency in
the matter. Through the cases the different coemthave had, we can see
certain statements that can be born in mind not tmtheck the validity of our
systems but also for any future reforms.

a) Denmark

One of the oldest cases we can find in relatiocotopetition law, particularly
on art. 85 and 86 of the Founding TreatyGsttrup-Klim'* In this case, an
agricultural cooperative with a dominant positiaipbited a certain category
of its members to join other competitors, and thesetractual clauses were
alleged to be contrary to competition law. The oradi court asked the ECJ for a
preliminary ruling about 17 questions, in case $iteation was contrary to
competition law. However, the ECJ held otherwisbe TECJ admitted that
double membership was contrary to the objectivihefcooperatives concerned
of acting for the benefit of their members. Whainigresting in this case is the
fact that an action that could have been contrarycompetition rules,
particularly to articles 85 and 86 because an \emtith a dominant position
cannot forbid its members to deal with other egditis not considered to have
procompetitive effects, and could be acceptablerg as they were limited to
what was necessary to ensure the contractual pofn@voperatives in relation
to producers and effective competition. Would th&soning have been the same
if the entities in question had not been coopeeafvThe reasoning in this case
could show us the fact that cooperatives can leetede special.

b) France

As regards France, there is also a judgment oCthat of First Instance, of
20 September 2007 also concerning agricultural edjves. The case was
about the wine production conversion measures knasrRivesaltes Plah
Since the measures were applied without prior aighton or notification to
the Commission they fell under the category of notified aids. The
Commission partly declared these measures to pethetwines as State aids.
Only the measures taken between 1 January 1998hiskcember 2000 as a
marketing promotion of Rivesalte§ “Grand Rousillofy “Muscat de

YECJ, Gottrup-Klim e.a. Grovareforeninger v Dansk LandipuGrovvareselskab AmbA,
(Case C-250/92).
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Rivesaltesand “Bayuls were considered to be compatible with Article 0@
UT.

There is also a very interesting case concerniagdé that shows the steps
forward and backward in the matter. The ECJ judgnegarding theCentre
d'exportation du livre francals answered to a preliminary question by the
FrenchConseil d’Etatby saying that an already granted aid had to tevezed.
The fact is that, previously, three Commission siecis had declared the
compatibility of the aid, and the three decisioas bheen annulled. In this case,
the French ministry of culture subsidized a lossing cooperative which
exported books, in order to promote French cultufée possibility of
considering this cooperative as a provider of servof general economic
interest (theAltmark criteria) had been refused by the Commission;ctienge
of tendency is remarkable.

C) Spain

We are going to concentrate on the case of Spacamaslso find a case as
regards this country where, although theoreticélghould only regard certain
measures for agricultural cooperatives in the drel whole system ends up
being questioned.

Spain has also a patrticularity that needs to besidered. After this case an
Act on Social Economy was passed, a fact that ighmmentioning as it can
have important consequences in the matter.

In this case, there had been a complaint agaiadigttribution of fuel to third
parties carried out by agricultural cooperativesisTis to say, agricultural
cooperatives were selling fuel to non-members amel ¢ompetence, The
Association of Fuel Companies in Madrid and thea(@atian Federation of Fuel
Stations, denounced it as a possible State aithifial judgment of the Court of
First Instance of 12December 2006 established the absence of an adeant
contrary to competence regulations. However, theadRulled Article 1 of the
Commission’s Decisioff. The explanation of the following judgment and its
possible consequences became a terrible turning poithe matter and | am
going to delve into it because | find it is certgiworth it.

The Spanish case concerns a series of fiscal nesasuisupport agriculture
following the increase in fuel prices, adopted by Spanish government, most
of which were implemented before being notifiedite Commission by letter of
29" September 2000. Among other changes, Royal DéereeNo 10/2000 of

1SECJ, Centre d'exportation du livre francais (CEldRY Ministre de la Culture et de la
Communication v Société internationale de diffusebul'édition (SIDE), Case C-1/09.

®The Court declared that Article 1 of Commission Biem of 11 December 2002 on the
measures implemented by Spain in the agricultwetios following the increase in fuel prices
annulled in so far that it found that the meastwesupport agricultural cooperatives provided
for by Royal Decree Law 10/2000 on emergency suppar agriculture, fisheries and
transport, did not constitute an aid within the meg of Article 87 (1) EC.

11



6 October 2000 on emergency support for agricultlisberies and transport,
amended Law No 27/1999 of 16July 1999 on coopastiand Law
No 20/1990 of 19 December 1990 on the tax arrangEmepplying to
cooperatives. It abolished the limit of 50% of wwar that agricultural
cooperatives can have from activities with non-menthird parties in relation
to deliveries of B diesel, without losing their faeential tax treatment.
Moreover, it amended Law No 34/1998 of 7 Octobe®8L9n hydrocarbons,
allowing agricultural cooperatives to deliver B ské without the obligation to
constitute a separate legal entity to which theegantax regime would be
applied}” Agricultural cooperatives in Spain had been fabte to distribute
petroleum products since Order of 31 July 1986 wascted, but Law
No 34/1998 had introduced the prohibition for caapees to carry out such
activities, unless they constituted a separatd kegigty (without the legal form
of a cooperative).

The Preamble of Law 20/1990 recognizes that theiapé¢ax regime of
cooperatives on corporate income tax is composdwbtlytechnical adjustments
and tax benefits. Spanish cooperatives (apart ffmse in the Basque Country
that have a different system) are obliged to sépdheeir income coming from
members and from non-member third parties, so tthatfirst are taxed at a
lower rate, while the second are taxed at the @énax rate. Therefore, it is
possible to identify which measures are technidghsiments to disadvantages
caused by the attachment of a cooperative tohisrent principles.

However, agricultural cooperatives are consideregpécially protected
cooperatives”, which benefit from 50% rebate of gagable tax, which is the
sum of both the tax payable from activities carmed with members and third
parties. Thus, this measure can be considered &sx denefit aimed at
promoting the cooperative model, totally in confaynwith the Spanish system
as the Spanish Constitution in art. 129 establishas cooperatives should be
promoted. Thus, it needs to be born in mind thaasuees as regards the
promotion of cooperatives are a mandate by the iSipa@onstitution of 1978,
before Spain’s entrance in the EU. Our Constitytemit is, was accepted and
did not pose any problems as regards this article.

1. Commission’s first decision of 11 December 2002

The Commission decision of 11 December 2002 deatltnat the changes
made only restored the legal situation and did altgr the tax regime of
agricultural cooperatives regarding the sellingpetfroleum products previous to
Law No 34/1998.

Moreover, the Commission acknowledged that tax aiges enjoyed by
cooperatives must be seen in the light of techradaistment standards and the
obligations  which these impose on cooperatives.  éllam
cooperatives’ dividends (returns) are subject tabie taxation, and members

7 Commission Decision on Spanish agricultural coopera 2002 par. 23.

12



are allowed a lower deduction on their income thant shareholders of a
company*® Cooperatives are also subject to mandatory resewigich cannot
be distributed even when the cooperative endsigt. é4nally, the Commission
stated that the tax regime of agricultural coopesathad to be analyzed as a
whole. Therefore, the measures regarding the loigion of fuel by
cooperatives were considered not to confer an adganthat alleviated the
normal tax burden of agricultural cooperativesned®tate aid was involved It
has to be made clear this last point: not onlygbssible aid was not declared
illegal, but the Commission decided that there ma$State aid at all.

2. Judgment of the General Court annulling the Casaion’s decision
of April 2003

On April 2003, two different competitors, asso@as of service stations,
brought an action for annulment against the decisii2002 before the Court of
First Instance (today General Court). On 12 Decerib86, the Court issued a
judgment in Case T-156/03sociacion de Estaciones de Servicio de Madrid y
Federacion Catalana de Estaciones de Servicio v.m@ission. The
Commission defended its decision by giving argumédatsupport that the tax
treatment of Spanish cooperatives does not cotestpossible selective State
aid.

The Commission argued that in respect to corpdrateme tax, the fiscal
regime applicable to cooperatives does not comemtan advantage. First, the
Commission stated that mandatory reserves of catipes are not equivalent to
legal reserves of companies. Cooperative reserves nat in any case
distributable. In addition, cooperatives must ctniie to them with 20% of
benefits from activities with members and with 50%dbenefits from activities
with non-member third parties. Second, the Commissecognized that, even if
Royal Decree-law No 10/2000 introduced a less iotiste regime, this did not
constitute a derogation which brought an advantbgeause cooperatives and
capital-based companies are not in a comparahlatsih. The Commission
concluded that the fundamental element of an adgantvas missing, thus it
was not possible to further question the existerfi@n aid-’

Moreover, the Commission and Spain pointed out rten differential
characteristics of cooperatives: the personaliogiship of the members with
the cooperative and their participation in the ayapive’s activities; the equal
rights of every member irrespective of the amouhtapital they hold; the
variable nature of cooperatives’ capital; the ddéfe nature of distributed
benefits. Because of these features, cooperatiggaire national tax laws

8The Confederation of Spanish agricultural coopeeatiargued that “the advantage that a
cooperative might have enjoyed as a result of tmepany tax rebate is offset by the double
taxation on personal income imposed on cooperatigenbers and the increase in their tax
burden in this way”Ifl., par. 90).

9d., par. 148.

2d., par. 75.
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containing special modalities that take into actotne differences between
cooperatives and capital-based companies. The Cssioni thought, at the
time, that tax regime of cooperatives constitutedoaplete one and not an
exception from tax regime of companies, so thisl&caot be considered the
normal tax system from which a derogation musteatified.

Even in the hypothetical case in which the existesican aid could have been
decided, according to the principle set out Adria Wien Pipeling the
inexistence of a comparable situation would havederthe possible aid a legal
one.

The Commission stated that even in the case whereadwantage for
cooperatives was identified, it would be fully jfisd by the nature or general
scheme of the tax system, which requires a diftetezatment for different
realities? Here, the Commission recognized the principlegafal treatment,
progressivity and ability to pay, enshrined in 8ganish tax system, as grounds
for justification of cooperative tax benefits.

However, the GC annulled the decision due to then@ssion’s lack of
motivation in respect of advantages under the taxcapital transfers and
documented legal acts, economic activities tax mmehovable property tax.
What is important is the fact that the judgment diat even question the
Commission’s argumentation regarding tax measurkscamperatives on
corporate income tax. What also needs to be higtadyis the fact that more
than 90 per cent of the taxes cooperatives payhgdio this last tax and all the
others can be considered to be minor, as moskeof (all of them but economic
activities, which most enterprises do not usuaby fpecause of a very high
exempt minimum and immovable property tax) are amdgasional and very
low taxes, representing a minor proportion of @xany sort of entity.

As regards the only tax that is not occasional modt enterprises pay, again
more than 95% of this tax comes out of what isechfurban property”, being
the rural one just a tiny part of this tax. As netgacooperatives, the only benefit
that may be conferred to them is only for agric@twooperatives and only for
rural properties of very little amounts. That isstwy, we are only referring to a
very tiny percentage of what this tax could meaor. Rost of it, particularly for
the important part that means most of its revemamovable property tax does
not have any sort of specialty for cooperativest sould be considered to be a
tiny part of a minor tax and fall under the consadi®n of “de minimis” as aid
amounts of up to €200 000 per undertaking over raethyear period, are
exempted from the State aid procedure. There camdiea single case
surpassing this sum as the Spanish benefit falls wvaler the limit. The tax
rebate granted needs to be notified and calculi@tgt] so that there are clear
numbers of what it really represents.

21|d., par. 103.
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The GC also held that unless more detailed clatibos were given, the
objective of liberalizing the sector of fuel disution could not amount to a
justification by the nature or general scheme ef3panish tax system.

3. Commission’s second decision of 15 December 2009

The Commission issued a new decision on 15 Decer@b@8, with a
radically opposite view in each of the criteria Afticle 107(1) TFEU. The
Decision goes beyond the General Court’s demamdodifvation only in respect
of taxes on transfer of property and documented, aonomic activities and
immovable property. The Commission rather focuseshe corporate income
tax of agricultural cooperatives and reconstrutdosition. Under what legal
basis is it entitled to do so?

Regarding corporate income tax of agricultural @apves, the Commission
states that the advantage must be reviewed at @ecaove level and not at a
member level. Therefore, it does not accept tharaemt by which the different
tax treatment compensates double taxation of catiger returng? This
positioning is illogic, because the Commission litsecognizes in the Tax
Notice that double taxation of cooperative retumeeds to be taken into
account, showing that a general view is necessary.

The Commission further argues that as the onlyvasle subject of the
analysis is the cooperative, with their new sitaticooperatives would avoid
the costs of creating a new company, while keepimgr beneficial tax
treatment in all four taxes to which is subject. s basis, the Commission
concludes that the requirement of an advantagdfiield. However, it does not
take into account that, unlike the cooperatives tlew company would not have
an obligation to contribute with 50% of its results compulsory and
unreturnable reserve funéisThe cooperative would avoid the costs of creading
company, but would suffer the fiscal costs thatrthen-cooperative income is
subject to. If considered, this may have mitigatd/ possible advantage
brought by Royal Decree-law 10/2000.

Then, the Commission analyzed whether the comgdayataist was fulfilled.
It concluded that only true mutual cooperativeg (@hes that act only with their
members) are not in a legal and factual situatiomparable to capital-based

?2Commission Decision on Spanish agricultural coajpera 2009par. 148-149

2 Extra-cooperative results are subject to a highdémrwhich results in low available
benefits coming from these activities for coopexdi This is because, first, a minimum of
50% of the results from these activities must batided to the Mandatory Reserve Fund; and
second, the remaining benefit is taxed at the génax rate of 30%. The higher the ratio of
extra-cooperative to cooperative results, the latige amount to be paid into the mandatory
reserves, the higher the company tax and the sntlalgpercentage of available profit, so that
the higher the extra-cooperative results, the lotivernet amount received by each member
(Id., par.94). Thus, comparing the situation ofr@xcooperative results and results of a
company, cooperatives are in a disadvantageougiqgysdue to the stricter commercial
requirements they face. (S. Arana 2012, 149).
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companies, because these cooperatives do not dagimenefit’ The effect
brought by the measures of a change on the fisgainbent of cooperatives was
enough to identify an advantage. In particularcahcluded that agricultural
cooperatives and companies are in a comparablatieitu in respect to
mandatory reserves, and therefore in respect tpocate income tax. The
comparability test was also positive for the otltleee taxes, and thus, the
measures were declared selective, as they onlyeappl cooperatives.

The Commission acknowledged that the measures d@®ujdstified by proving
that they compensated the higher burden causeddmomic double taxation of
cooperative income, first, through corporate incotag and then, through
income tax of members. Information provided by Spavas considered
insufficient because it did not prove that this pemsation existed. In addition,
the objective of the measure (to allow farms tontaan their competitiveness in
difficult economic conditions created by the in@ean fuel prices) did not
result directly from the founding principles or j@yl of its tax system.

We cannot forget, as it is important for our cadeatus called The Adria
Wien Pipeline Principl&® because in this case it was decided that for
article 107.1 to apply, it must be determined that State measure is that as to
favor certain undertakings or the production oftaiaer goods as compared to
others, which in the light of the objective purdsdthe system in questioare
in a comparable legal and factual situatioGan cooperatives be considered to
be in a comparable legal and factual situationtlasrdkind of entities that do not
need to contribute to the general interest? Irespitthe case law, we have on
the matter, determining that they are in such @asdn | cannot agree with it.
This condition is certainly not fulfilled, as we Jea seen in the previous
Commission’s decision.

Finally, none of the compatibility criteria of Acte 107 TFEU was thought to
be applicable. In particular, in the light of theemption of Article 107(3)(c)
TFEU, the Commission discussed whether the saidrddges of agricultural
cooperatives were proportionate to the objective podbmoting them and
compensate their inherent limitations. Here, thdy anherent element of
cooperatives used was the principle of mutualitye Tirect consequence of this
partial appreciation was that only measures afigctihe tax treatment of
cooperative results could be proportionate to thpéacial characteristics. As the
measures analyzed concerned extra-cooperativasedid Commission could
not conclude that the aid was given to eliminas#ficiencies in the market or to
address other social or equitable objectives.

The Spanish Confederations of Cooperatives andoaBEconomy brought
an action for annulment on 6 April 2010 againss tiecision which declares
that the measures concerned constitute State eashipatible with the internal

24 Commission Decision on Spanish agricultural coajpers 2009par. 163.
25

Id., par. 176.
26 Case C-143/ 98dria Wien Pipeling2001) ERC 1-8365.
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market and orders recovery. The case has recesgly solved, the 24January
2014 by the GC under the reference T-156/10. Howewen though there were
several reasons for annulment of the last decishenCourt has decided only by
formal justifications that there was no legitimaby the confederation of
cooperatives in order to bring the action for anmeuit.

In its first decision, the Commission had concludledt no advantage was
conferred to cooperatives on corporate income tsGause the beneficial
provisions applying to them had to be considergettzer with their limitations,
and within their whole fiscal regime. However, t63€ did not decide on the
substance of the case. It appears that the Cowldwaave admitted that in a
case like this, the situation of cooperatives wautd be legally and factually
comparable to that of companies, and thereforedvardage could have been
identified, even if the measures at stake conceawtivities of cooperatives
with non-member third parties.

There is a chance that the Court will annul thisosd decision, as it deviates
from the previous judgment’s mandate to motivatetlom justification of the
measures in respect of other taxes different fromparate income tax. Even if
the GC had agreed in most of the points of the flecision, the Commission
changed its whole argumentation and changed it& wa issues that had
already been settled the other way round.

The Commission, in its second decision, disreg#rdslegal, economic and
social reality around cooperatives. The Commissidimst decision appears to
be more logic than the second one when it comeébleanalysis of technical
adjustments (purely fiscal measures) of cooperstibecause it considers the
tax system of cooperatives as a whole, togethdr thi¢ treatment of returns
received by their members, which are part of thepeaoative itself. This should
be the starting point in the analysis of the existe of an advantage for
cooperatives in respect of corporate tax, in otdarnderstand that tax scheme
of cooperatives does not distort competition. Ia gecond decision, the
Commission only regarded the principle of mutuadisya relevant characteristic
of cooperatives.

The Commission tries to ensure that only coopezatiwhich act in the
interest of their members and do not seek econgmofit are allowed tax
benefits. However, national cooperative laws do esitblish the relationship
between the mutualistic character of cooperativiestax incentives in absolute
terms, in order to qualify for a special tax treatin As previously stated, some
national laws limit to a certain percentage theviis of a cooperative with
third parties. Other national laws require thatvatees with members are more
important than the ones with non-members. In satlonal laws where specific
limits exist for transactions with non-members #&lation to the ones with
members, exceeding those limits will make the coaipes lose any tax benefit
it was entitled to. Therefore, national laws essiibmechanisms to control that
tax benefits are granted to cooperatives thataittd interest of their members.
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The Commission introduces a narrower criterion waecepting tax benefits
only for purely mutualistic cooperatives, which rdgards the fact that
cooperatives may need to act in the market in cl@l@ompensate their lower
capacity to get funding, with the ultimate objeetiof acting in the interest of
their members.

Other limitations such as the difficulty of coopiras to get funding, their
obligation to keep separate accounting and thdigaton to allocate a greater
amount to reserves than companies should be asmn¢las the mutual character
of cooperatives. These limitations influence thditgbto pay of cooperatives
both as an actor towards its members and thirdegart

It is difficult to conclude that the particular nsege introduced by Spain to
counteract the increase of fuel price is justifoigdthe nature or general scheme
of the tax system, because it follows an objecexéernal to the tax system
itself. The elimination of the obligation to corigte a third company was not a
tax measure, but had an effect on the tax situaiforooperatives. Therefore,
any possible relationship between the measure hedcosts of a previous
disadvantage was difficult. In fact, the measurseelit may constitute
incompatible State aid, but the Commission wentfayoin assuming that the
whole tax scheme of cooperatives could be qualibsdState aid. Spanish
authorities could have provided evidence of howtétxescheme of cooperatives
complies with the constitutional mandate of estdiitig an adequate tax system
and how tax benefits compensate in a proportiowate disadvantages inherent
to them. In this case, it could have been remintatikeeping the legal form of
a cooperative was not economically more benefimaluse of the obligation to
contribute with half of the extra-cooperative résub mandatory reserves and
the impossibility of getting them back, even in ttese when the cooperative is
extinguished.

However, it is difficult to proof that a given taxeasure compensates a
concrete disadvantage, because of the generalotbacd fiscal measures. One
possible way is that tax legislation is designedoarelating a tax relief with a
limitation, such as measures to avoid economic otdxation of dividends.
Tax legislation can also explain its compensatoggure in its preamble.
Nevertheless, the Commission has used alternatathads in cases where it
was impossible to calculate the costs of an investrar disadvantage.

The fact is that the measures at stake eliminatedrestrictions that were
contrary to competition standards. In principle,restriction imposed on
undertakings to act with third parties over a gertareshold, and the obligation
to establish themselves in different legal formséoable to act on the market
seem contrary to competition law. The rationaléheke restrictions comes from
the need to ensure cooperatives to follow theietiaht principles and that they
contribute to the general interest. From the petsgpe of competition law, if
these restrictions are accepted, fiscal Stateiaidchat compensating extra costs
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for cooperatives for facing such limitations shoh&lalso accepted. In this way,
competition law would serve the general interasd, @ot the other way round.

As a general conclusion concerning the Spanislesyghat could be at stake
when applying Article 107(1) TFEU to tax measurés@operatives, the main
concern from a competition point of view is whetkigg measure limits itself to
compensating a disadvantage caused by an obligafiche cooperative to
contribute to the general interest or not. If suahmeasure does not
overcompensate the costs of performing that olbtigait cannot be qualified as
selective State aid.

For example, on the one hand, the Spanish tax itemaf the calculation of
taxable income coming from cooperative results @mpensating measures,
because it only affects income coming from membewside any economic
activity capable of distorting the internal market.

On the other hand, the rebate that specially ptetecooperatives get from
their tax payable could be considered as overcosgieny, because they get
relief from income coming from both members anddiparties. However, as
not every tax measure specific of cooperativesretate to a concrete cost or
obligation, it is the task of the Member State @ned to show its tax scheme
of cooperatives as a whole system separate frorgaheral system of corporate
income tax and which in overall compensates codpesafor their limitations
to act in the market.

An Act of Social Economy has been passed in SpHie. Spanish Social
Economy Bill 5/2011, of 29March, presents itself as a new and huge step
towards the definition and protection of Social Bmmy. The basic purpose of
the 5/2011 Social Economy Bill is to create a Idgamework that does not aim
to replace the current law for each of the diffeérentities in the sector, but
recognizes and gives greater visibility to the gb@conomy by giving it a
greater legal security through actions to define #ocial economy, and
establishes the principles that should be adherdy the different entities that
are part of it. Based on these principles, it idelsiall the different entities and
enterprises that make up the social economy. dt l@sognizes that the work of
promotion, encouragement and development of thergmtes in the social
economy and their representative organizationstasla of general interest. In
addition, it includes the importance of dialogudéween government and the
organizations that represent the enterprises irstlteal economy, which have
distinct legal natures and activities. It highliglite role to be taken by the inter-
sectorial confederations of national scope thatesgnt the sector and provides
the best possible legal form for the Council foe tAromotion of the Social
Economy as an advisory and consultative body lirtketthie Ministry of Labour
and Immigration. Thus, it can be considered to lggeat advance, marking a
turning point in the matter.
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However, two years after its birth we can consitiery be a “sleeping beauty”
as the different steps to be taken in order fto lhlecome a reality have not seen
the light yet.

We have to bear in mind that Spain is a countryiich Social Economy is
protected and promoted from the maximum legal text: own Constitution in
art. 129.2. However, this compulsory protection gmmotion of Social
Economy has been peaceful only for a certain tasnduring the last decade,
our tax system for cooperatives has been questiopdtliropean instances as a
possible breach of article 107 Union Tréatythus regarding certain tax
measures and the system as it is, as a possilite &tk This has derived into
uncertainty, not only for cooperatives, but alsodib other entities within Social
Economy.

Can we solve the problem by this Act? It certaimhg the virtue of leaving an
open possibility for all entities to comply withettprinciples stated in article 5
and thus, form part of the Social Economy, beinig &b benefit from whatever
that might mean in the future. Up till now, no me&&s have been taken in
relation to this Act, this might be because of thecertainty caused by the
commented decisions. Once we have some certaintysomatter new measures
could be adopted under this Act.

d) [taly

The country which has probably suffered more thissfjoning is Italy. Of
particular importance is the ruling Paint GraphafsSeptember 8, 2011, but we
are going to go through its roots in order to deedhange of tendency in the
matter and its real meaning.

The first Italian case was about the loss of fisziefits by the cooperative
Adige Carnj because of invoices for non-existent transactioviich Adige
Carni had not computed as income, so that the tax atidsoassumed that it
had distributed that amount to the members, in dbreaf Article 11 of
DPR 601/1973°

There is a second case, a member of a cooperatiag, subject to an
adjustment of his income tax returns, because tesl dcmself independently on
the market and then the cooperative in whose ndreeptirchase and sales
invoices were made received a commission, finabyrituting the surplus to its
members, instead of appropriating it to the reséme. Under Article 14 of the
DPR, this exemption only applied to cooperativegegoed by the principle of

27 Art. 107 regulates State aids as measures whictakea by some public body and which,
by means of State resources, directly or indiregithg a beneficiary undertaking an economic
or financial advantage which it would not have hadler normal circumstances, and which
relieves the beneficiary undertaking of a burdenwtach its finances would otherwise
normally be subject.

2\d., par. 12.
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mutuality? A wide concept of mutuality is used under ltal@operative law,
because all the different obligations that coopezatneed to comply with are
part of the objective of mutuality, not only thectfahat all the activities of the
cooperative must be done with its members. Accgrdia Article 26 of
Legislative Decree No 1577/1947, cooperatives waemther allowed to
distribute dividends exceeding the statutory irgerate applicable to the capital
actually paid, nor to distribute reserves to memilwkiring the life-time of the
cooperative. In case of winding up, they were reguto transfer all the assets,
after deduction of the paid up capital and anydéivids to socially committed
associationg’ If any of these obligations was infringed, the peative would
no more follow the objective of mutuality. As tlierte Suprema di Cassazione
admitted, the infringements led tax authoritiegstablish that the cooperatives
in question were not anymore entitled to tax exéongt*

The most important case is the so-call€aitit Graphos”one. There had
been a preliminary ruling to the Italian Supremeu@dCorte di Cassazione)
considering the ltalian tax treatment of coopeestjwegardless of the type of
cooperative, to be a possible State aid.

The questions that had been referred by the Carprefa di Cassazione
were the following:

“Are the tax relief measures for cooperative saoesetpursuant to
Articles 10,11,12,13 and 14 of Presidential Decne@01l of 1973,
compatible with the rules of competition and, intigalar, are they
classifiable as state aid within the meaning ofcdet87EC, especially
given that the system of monitoring and for thevprdgion of abuse
provided for under Legislative Decree N1577 of 1&lihadequate?

In particular, for the purposes of determining Wieetthe tax relief
measures at issue are classifiable as state aidhoae measures be
regarded as proportionate in relation to the objestof cooperative
undertakings; can the decision on proportionalitsgket into
consideration not only the individual measure deb dhe advantage
conferred by the measures as a whole, with thdtmggwistortion of
competition?

For the purposes of the answer to the precedingtigus, taking into
account the fact that the system of monitoring leen seriously and
further undermined by the reform of company lawpwb all in
relation to cooperatives that are predominanthheatthan fully
mutual, under Law 311 of 2004, and regardless oéthdr the tax
relief measures in question can be classifiedaie sid, can the use of
the legal form of a cooperative society, even isesanot involving

29 Opinion of AG Jaaskinen of 8 July 2010 in Joins€a78/08 to 80/08, par. 9-10.
%d., par. 51.

31 ECJ,Ministero dell’lEconomica e delle Finanze e.a. viRa@raphos e.a.Joint Cases
C-78/08 to C-80/08par. 27.
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fraud or deception, be regarded as an abuse ofwaere that form is
used solely or predominantly in order to achievaxasaving?”

The Court of Justice answered, on 8 September 201he afore mentioned
preliminary questions brought by the Itali@orte Suprema di Cassazione,
the context of three different proceedings (Joases C-78, 79, 80/08) regarding
the application of exemptions from various taxeswioich producers’ and
workers’ cooperatives were entitled under Italiax law. Thus, it involved the
refusal from lItalian tax authorities to the coopwe Paint Graphosof tax
exemptions under Articles 11, 12 and 14 of DPR.

However, the ruling of the European Court of Jest 8 September 2011
concerning the Italian tax measures in relationdoperatives adopts a different
view from the previously seen cases and even fr@AG opinion. Thus, when
dealing with the issue of selectivity it says tfmtthe so called “derogation test”
the benchmark taken into account is the CorporaagnMoreover, it considers
that there is an exception on the treatment of emdjves, opening a new
flexible line as it ends up by attending the coapee principles in order to
check out if a cooperative can be considered a d¢osperative, more in line
with the ICA principles and the EU communication @yoperatives. This way,
the general characteristics inherent to coopemtivanifested in Regulation
1435/2003 on the Statute for a European Cooper&megety (SEC Regulation)
and in Commission’s Communication on the promotibno-operative societies
in Europe (Communication on cooperatives), werentgoi out by the ECJ.
Among their operating principles: the primacy oé tndividual, the “one man,
one vote” rule, the distribution of assets and me=eto another cooperative in
case of winding-up, and the objective of mutual dfierof members. Among
their disadvantages: none or limited access taequarkets, the limited interest
on loan and share capital, with the subsequentriaseantage of investing on
them?®

In the light of their specific characteristics, t@eurt held that cooperatives
such as the ones involved in the proceedings “dammgrinciple, be regarded
as being in a comparable factual and legal sitnate that of commercial
companies,” provided that “they act in the economterest of their members
and their relations with members are not purely mencial but personal and
individual.”* As we have seen, this was the line previously egéry theAdria
Wien Pipelinecase. Considering that the cooperatives withinpgreceedings
acted to some extent with third parties, this statet could mean that the ECJ
recognizes that predominantly mutualistic coopeestiare, together with purely
mutualistic cooperatives, in a different comparasitleation to that of profit-
making companies. An argument in favor of this posiis the fact that the

32 ECJ,Ministero dell’'Economica e delle Finanze e.a. viRdbraphos e.aJoint Cases
C-78/08 to C-80/08ar. 11.

3d., par. 56-59.

%\d., par. 61.
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Court declared that the type of cooperative defimethe SEC Regulation and
the Communication on cooperatives fulfilled theembjye of mutuality.

This ruling can be considered to be a true stepdat, as in the previous AG
opinion only the principle of mutuality (and a strversion of it) had been taken
into account. Thus, the principle of mutuality Haekn used both by the AG and
the Commission before this ruling. However, the taat they only understood
it for purely mutual cooperatives was of no help.

To determine whether an exception has been matkraht case law states
that the existence of the exception needs to lermeted by the effects of the
measure and not by its motives or objectives. Adiogrto thePaint Graphos
ruling there needs to be a global consideratioth@fourdens and advantages of
each regime in order to determine whether an adgeanéxists, this means an
open door for cooperatives, and other possible $asfrSocial Economy, as the
ones referred to by the Spanish Social Economyl#estause of their principles.

It is thanks to the comparability test, that coagiges might find some peace
in most of the European Member States, as thereddierent distinctive
features that would differ from other types of Imesis and which would justify a
different tax treatment as had been previously llggted by regulation
n° 1435/2003 on the Statute of the European Cotper8ociety. According to
the new ruling, these features found in cooperatitiat would differ from other
types of business can justify a different tax treait. These distinctive features
are precisely the principles in which cooperatia@e based, that is to say:
primacy of the individual, non-distribution of regsets and reserves, democratic
principle, mutuality, and sharing of the profitsaocordance with the activities
carried out with the co-operative.

However, the Court claimed that “the nature or gahecheme of the tax
system in question can provide no valid justificatfor a national measure if it
provides that profits from trade with third partfo are not members of the
cooperative are exempt from tax or that sums paiduch parties by way of
remuneration may be deductedStrictly viewed, this would mean that the
Italian measure would not be justified by the nator general scheme of the tax
system, because it allowed profits that came fromd tparties to be exempted,
as long as the amount of remuneration to workingnbers was higher than
60% of the other costs of the cooperative.

Nevertheless, a corporate tax system such the bi$panish cooperatives
would be justified, because it taxes income comimggn third parties at a
normal rate. However, we have to bear in mind #pre rebate for specially
privileged cooperatives consisting of a 50% relmdt¢he due tax. Under the
light of the Italian considerations and the ingisein the concept of mutuality,
this last measure might end up being consideresl &te aid, unless the fact
that cooperatives are not under the same compas#hktion, as seen in the

%1d., par. 72.
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case ofAdria Wien Pipelin€ and followed by Paint Graphas taken into
account.

The ECJ held that the referring court should detsnwhether producers’
and workers’ cooperative societies are in pradtica comparable or different
situation to that of profit-making companies, ahdhiey are in a comparable
situation, it would also be for the referring cotatdetermine whether such an
advantageous position forms an inherent part ofegsential principles of the
tax system, and whether it complies with the pples of consistency and
proportionality.

The ECJ has taken a step forward in the progressnergence of cooperative
principles in competition law. In this way, the Eititutions may become more
aware about the fact that cooperatives are not alomompanies, but have
specific characteristics and deserve special kiysl treatment, in order to
engage in equitable competition with capital-bassupanies.

The Court concluded that it is for the nationalrtda determine whether the
measures at stake constituted State aid. It icewtie that the Court, in its
conclusion, refers to the task of deciding aboungarability as a way of
proving that a measure is justified by the naturgemeral tax system.

This confirms the finding of a justification as tbere stone of the assessment
of tax measures in the context of Article 107(1)EUF while the concepts of
advantage and selectivity become more relativenkvéhe objective of a tax
measure might be exceptionally admitted as a ratguatification, it will still
need to be an objective which is inherent to thxesistem and complies with
the principle of proportionality, which is alsoeqguirement for justifying a State
aid. Besides, whether the ECJ continues the trénéaving more room for
national courts to decide on the different criteridrticle 107(1) TFEU or not,
it is essential to proof that the costs for a MentBiate of tax advantages, such
as the ones benefiting Italian cooperatives, cosgiendisadvantages caused by
obligations inherent to a specific form of legalgm. The burden of proof is
upon the Member States, while the Commission ardE@J have showed to
have a more flexible view when full information Hasen provided (which has
not been the case of Spain but has been the cétsdypf

Then, should the national court simply concludé tia State aid exists if it
decides that the situation between undertakingspeoed is identified as non-
comparable? Looking at the relevance that the BB do objectives inherent
to the tax system, it seems that determining thai Situations are not
comparable cannot stop the analysis under Artigig1) TFEU.

Finally, Member States which have special tax s&enapplying to
cooperatives will need to design them in a way toahpensates their structural

36 Adria Wien Pipeling2001) ERC 1-8365.
37ECJ,Ministero del’Economica e delle Finanze e.a. viR@raphos e.aJoint Cases
C-78/08 to C-80/08ar. 81.
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disadvantages. A previous explanation in the natidax provision of how
compensation is calculated would be desirablet &sforeseen, for example in
the Communication on Services of General Econontirést?

Just as a final mention to the cases in Italy thera current investigation
going on for existing aid measures, but they edistefore the entry into force
of the EC Treaty. However, the result may give guoike to future measures.
The main measures concerned by the analysis agedddduction from the
taxable income of the profits allocated to indibisi reserves; the deduction
from the taxable income of the cooperative bonusisrni) distributed to
membersthe tax reduction on interest paid to members hortsterm deposits.
As a preliminary assessment, we find the following:

The Commission considers that if cooperatives, itkefipeir specificity, make
profits from dealings with non-members and behavéhe market in the same
way as profit-making companies, a preferentialtinesmt for cooperatives may
entail State aid. Aid may nevertheless be consileampatible if its positive
effects linked with the contribution of cooperasve social objectives outweigh
its negative effects on competition and trade. T$isonsidered to be the case
for Small and Medium Enterprises (SMEs), which fottme vast majority of
cooperatives. For that reason, the Commission derssiat this preliminary
stage that the following may qualify as aid:

I. the deduction from taxable income of prevalentlytualicooperatives of the
profits allocated to indivisible or divisible reses corresponding to
revenues generated from non-members of the cooperafor large
cooperatives and non-mutual cooperatives, theitiptaf the deduction is
considered to be aid, because where the membermareally involved in
the cooperative the company seems more similar tprdit-making
company. These deductions are however consideraetpaitle aid for
obligatory indivisible reserves and in the caseSMEs for all indivisible
reserves. We have to bear in mind that in Spaid, maybe in some other
countries, there exists the same kind of deductith the following rates:
100% of the profits allocated to the Education Fand 50% of the profits
allocated to the Compulsory Reserve Fund. As bbthem are compulsory
and indivisible in the Spanish case, no problenmilshbe raised by these
measures.

ii. the tax reduction on interest paid to membersHortsterm deposits because
it does not relate to activities with members ggvating in the cooperative
as such. Indeed, in providing interest-bearing soemthe cooperative the
members act as third party lenders and are noinghaconomic risks with
the cooperative. This measure is not consideredpatbie with the
common market at this preliminary stage. We coadehin mind that it is a
way of financing the cooperative, because theséemnto not have an easy

38 Commission SGEI Communication.
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access to capital. Paying interests to member$i@n deposits is a way of
financing the cooperative, so it is a widespreadasuee. Members pay
Personal Income Tax on those interests in Spain.

On the other hand, the deduction from the taxaiteme of the cooperative
bonuses distributed to members would appear ndietaid, in that they are
generated only from exchanges between memberhislfpteliminary view is
kept, it may be good news for Spanish cooperatgese have a similar system.

However, having seen the various decisions andjudigment concerning
Spain, we still have to wait for a final judgmentarder to have some certainty.

e) The European Economic Area: the case of Norway

There is case concerning Norway, which belongs¢oBuropean Free Trade
Association. The EFTA Authority declared the praga® introduce a special
tax deduction for certain cooperatives as enta#irfstate aid incompatible with
the State aid rules of the EEA Agreement (23 JWQ9). According to the
scheme, certain consumer cooperatives, cooperabivéding societies,
agricultural cooperatives and forestry and fistem@operatives would have
been entitled to deduct allocations to equity @pitom their income, thus
reducing the basis for their income tax. This sokmemould have been an
adjustment in order to compensate the cooperatorethe disadvantages they
have in relation to access to equity capital.

The Authority did not consider that safeguardingpmratives was of public
interest, because no evidence on the matter hatddheaved by Norway. The
country had notified to the Surveillance Authorilye proposed amendments to
the Tax Act, concretely a tax scheme for the sa@peratives consisting in a tax
deduction up to 15% of the annual net income, aadasolely from the part of
the income deriving from trade with the membersthod cooperativé®’. The
selective nature of the deduction made the tax umeagualify as State aid
within Article 61 EEA Agreement. The Norwegian aotities argued that the
consumer, agricultural, fisheries, forestry andding cooperatives needed the
aid more than other cooperatives, without showwmidence of it. However, the
reason to grant the aid was the limited accessgjtttyecapital of cooperatives,
which all types of cooperatives suffer, thus theasuge was selective. The
Spanish tax system for cooperatives should drawlasions out of it, as the tax
rebate specially protected cooperatives have hasubstantive meaning and
could be questioned if compared with other sodanfperatives.

39 First, Norway should have showed that a cleamustritent of a public service was given by
law to cooperatives. Second, the way in which thmensation was calculated should have
been established beforehand. Third, proof of thmpmmsation being only the necessary to
cover the cost of the public service should havenbgiven. Fourth, the link between the

guantity of the cost and the choice of the entdisiadertaking would not have been a
problem to make, because the objective requirefdnting a cooperative sufficed.

“OEFTA Surveillance Authority Decision 20009.
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Thus, according to the Authority, Norway had prdipdhiled to make clear
the relationship between the disadvantages codpesahave as regards to
access to equity capital and the correlative tarebe What is important here is
that the Surveillance Authority did not bear in ohinthe conceptual
differentiation by which an entity that carries dabth economic and non-
economic activities is only considered an undengkn relation to the former.
Moreover, a cooperative acts outside the marketnwhearries out activities
with its members. Therefore, a deduction on incamaming from members
cannot be considered to affect trade between Statesdistort competition. As
| have said before, the last requisite of the cphoé State aid ends up being
taken for granted. However, the Surveillance Autliarnly admitted that pure
mutual cooperatives were not in a legal and factaalparable situation to other
undertakings, which was not the case of most ofcthegperatives to which the
deduction applied.

Even if Norwegian cooperatives were obliged to keeparate accounting of
transactions made with members and with non-membees Surveillance
Authority required that cooperatives acted soleithwheir members in order to
be capable of having such a tax deduction. Thissmecis highly questionable
from the point of view of the ECJ case-law, becatipenalizes cooperatives for
their legal form, which should be irrelevant wheralgzing State measures in
the light of the State aid policy.

4. The sleeping beauty: the Spanish 5/2011, of*2®8arch, Social
Economy Act

At a Spanish regional level, several Acts had hmessed in order to comply
with our constitutional mandate and promote SoEnomy in line with the
principles that inspire the objectives pursuedtBy i

At a State level and also in line with the Law be Sustainable Economy, to
the extent that the social economy is in some vagyecursor that is committed
to the economic model of sustainable developmentitsnthree aspects:
economic, social and environmental, th& B@arch 2011 The Social Economy
Act saw the light.

As MONZON and CHAVES staté “This law marks a turning point for
policies promoting cooperatives and the Social Boonin Spain and Europe in
two key areas, firstly, that of recognizing thisis@conomic sector as a social
partner in the processes of drafting public po$iciand secondly, in the
conception of a whole battery of policies for pramg the Social Economy”.

“1 For further information, see Chaves, R., and MonddL.. (2013), “Public Policies towards
Social Economy: the Spanish case”, in Chaves, Re&oustier, D. (dir.)The Emergence of
Social Economy in Public Policyeter Lang.

“2|b. p. 209.
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Thus, the 5/2011 Social Economy Bill creates allégaework that does not
aim to replace the current law for each of theeddht entities in the sector, but
recognizes and gives greater visibility to the gb@conomy by giving it a
greater legal security through actions to define #ocial economy, and
establishes the principles that should be adherdy the different entities that
are part of it.

Based on common principles, it includes all thefedént entities and
enterprises that make up the social economy, asy reaterprises share the
guiding principles of the social economy: coopesocieties in their various
forms, among them those organized on the basisakgd work, consumption,
housing, agriculture, services, maritime work, dredducation, health and
transport insurance; labor societies; associatifmsjdations; mutual societies;
special employment agencies; special employmenttersen agricultural
production societies; and fishermen’s associatioAl. these entities are
reflected directly or indirectly in the articles thie Spanish Constitution referred
to above. Their principles give them a specificralter that sets them apart
from other companies and enterprises in the busimesld. There is also a
thriving crucible of enterprises in the social ewmy from which new and
different special entities emerge to participatéhim same principles as the ones
mentioned above. Thus the questioning of the takesy for cooperatives could
be a starting point in this long list.

The Spanish Social Economy Act covers not onlyafioee mentioned entities
but it also gives a catalogue of potential entittkat can join the social
economy, but only provided that they fulfill theimriples that determine the
unique nature of these values and that their dpewiinfiguration is perfectly
defined. This way, Article 4 of the Social Economgt presents the four
guiding principle$ that are common to all the entities in the soe@inomy.
These are those included in Article 5, either tigtotheir direct naming in the
terms of section one, or through the procedureude in section two. In this
sense, there is a wide open definition of what3loeial Economy is, so that

“3 Article 4: Guiding Principles

The activity of enterprises in the social econompased on the following guiding principles:

a) The primacy of individuals and social purposerogapital. This is made clear in the
autonomous, transparent, democratic and partigg&drm of management, which prioritizes
a decision-making process based more on individaats the contribution they make with

their work and services to the enterprise, thatemms of their contributions to the share
capital.

b) Distribution of the results obtained from th@eemic activity, mainly in accordance with

the work contributed and service or activity catrmut by members and, if applicable, the
social purpose that is the object of the enterprise

c) Promotion of solidarity within the entity andtiwisociety that favors commitment to local
development, equal opportunities, social cohesithe insertion of excluded groups,

generation of stable and quality employment antbguebility.

d) Independence with respect to the public auiberit
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entities complying with their principles and valum® going to be able to be
considered as such. In this way Social Economy fmesoopen and not
selective, which can be a shelter against thetsapplication of competition
law, as we have seen, the selectivity of the measig a must in order to
characterize the measures as State aids.

5. Conclusions

Competition law and particularly, State aids inatein to Social Economy
entities should be clarified in order to establskBecure legal framework. It is
the internal market which should be compatible \hidn general interest and not
the other way round.

Uncertainty is a bad enemy for society and progeeska great ally for the
economic crises. With the case law, we have upay il remains unclear
whether some of the regulations that exist in deffieé Member States regarding
the tax system for cooperatives could be consideydoe against competition
law. This fact creates uncertainty so measureslghmitaken in order to give
certainty to the tax laws regarding cooperatives.

The underlying argument behind all the State aidesahas been that
differences in a tax regime in relation to othedenmakings under the same
regime could potentially constitute the basis &tate aid. Needless to point out
that all sorts of differences can occur and, dfact take place, if we bear in
mind other regulations which do not belong to thene Member State. Thus,
the only differences that might be regarded asntiaiéy considered to be “State
aids” are those that derive from a single MembateStas if these undertakings
were not under the freedom of movement in the Eblcspwhich they are.
Therefore the framework for comparison may not gbvhae the right one in
order to ascertain the existence of a State aigl.dtcontradiction in itself, under
the circumstances that exist nowadays. Thus, ldhalso be revised in order
for these considerations to be taken into account.

The fact is that as direct tax matters are a questi each Member State and
the European Commission can do nothing about &,State aid regulation is
used in order to counteract its restricted powerthis matter. This indirect way
of controlling direct taxation should not only beegtioned at any time, but
particularly at a time of economic crises whersalits of aids have been granted
in order to guarantee credibility in the market aadoid an economic
breakdown.

This way of influencing legislation through the called “soft law” should no
longer be used in the same way. A more flexibleraggh would probably be
needed at this time. Moreover, State aids shouldldyéied in order to establish
a secure legal framework in which persons and compawould know
beforehand the compatibility of the measures.
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First, because competition rules should not beiagph a uniform manner to
enterprises that have different legal, social aindnicial structures. Second,
because taxation is only a characteristic of aerteooperatives under a
particular legislation, but obviously not the mamme. Third, because we
normally find a special tax regime in order to cuact special requirements on
the cooperatives, such as the funds, which carobsidered to be a burden for
them. Fourth, the application of a more favorableregime can be justified as a
means to an end: promote equality between coopesatind investor-owned
corporate competitors. In the fifth place, becaokéhe extra-tax aims of the
cooperatives, which are contributing to Corporatei@ Responsibility, thus
creating a better world for us. In the sixth plabecause as Corporate Social
Responsibility can be regarded as one of the afntiseoEuropean Union it can
also fall under the category of those that sho@dlisregarded as they are also
proportionate to the benefits taken. In the sevetdbe, because of the new line
opened by the Paint Graphos case which makesait ttlat cooperatives cannot
be considered to be in the same factual and legsitipn. Last but not least,
because it is the internal market which should tapmatible with the general
interest and not the other way round.

If by relying solely on the public entities it isfftcult to obtain quality social
and public policies, cooperatives, and other satanomy entities, can have a
word to say in these matters. In other words, #teyuld be consulted and take a
leading role in public policy making. They alreaghay an important role in
society; their importance should just be acknowdebgnd born in mind in order
to achieve a common goal. Cooperatives have a leey tradition of acting
with great credibility in order to achieve sociatarests so policymakers will
seek out their advice. Co-operation with co-opeeatishould be just a natural
step to take. To a certain extent, this is alre@#tyng place in some countries
such as the United States and Spain where coopesdiave been heard in the
form of an Experts Advisory Committee that has drais conclusions on how
to change certain public policies such as taxa@maring in mind these sensible
conclusions is the logical step in order to implatneasonable and long-term
public policies.

However, every cloud has a silver lining and if aealyze through the
different State aid cases the needed requisitesd@r to ascertain that a given
measure constitutes a State aid, we can observéhtra are two issues that do
not fit into the system. First, concerning the ifoient so-called “selectivity
criteria”, which is a must. This can only mean thagjiven measure does not
constitute a State aid if this selectiveness isfulfitied. In this sense, measures
open to all sort of entities complying with theteria and principles established
by the mentioned Social Economy Act could not ligarded as selective, thus,
they could not be State aids. Second, concerh@gdmparability test: in this
sense, the ltaliafPaint Graphoscase has opened a new line in this way: if
cooperatives fulfilled the conditions to be consaikas true cooperatives they
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cannot be considered to be in the same factuallegal position as other
companies and so certain exceptions can be made.

On the one hand, Spain should wake up its dorm@leeping Beauty” and
take measures in order to move from words to achioth regulate under the
Social Economy Act. Other countries should seekawe similar legislation in
order to avoid being questioned under competition |

On the other hand, EU instances should clarifytetedency admitting the
reasoning followed in the Paint Graphos ruling #t@tperatives are not always
in the same factual and legal position so, theyhotalways be compared to
other legal forms of business.

Last but not least, Member States should try toletg cooperatives fulfilling
their principles, sticking true to them, thus makihem be “true cooperatives”.
That is to say, they should comply with the pritesoset out in paragraphs 56 to
59 of the Paint Graphos ruling: the democratic gpie, the mutual principle,
posing a limit to operations with non-members, e tsense that most
transactions should be conducted with partners.
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