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Abstract

The case study analyses the Berliner Wasserbefribbevater and sewage company
in Berlin. In the first step it searches for reasdeading to the partial privatization in
1999 and specifies its process, in order to un@dastwhy in 2012 and 2013 the
Berliner Wasserbetriebe were remunicipalised. Tosveer these questions an
historical overview and the economic as well astjpal situation of Berlin have to be
provided. Another important part of the case stiglyhe investigation if water is a
public good respectively a task of general inteneselation with natural monopolies.
There is of course a link to the tariffs, which éaeo be paid by the citizens. The
structure of tariffs, the calculation, the iderddtion of the main costs and their
impact are broached.

These information are a starting point to discusechanism of governance and
regulation as well as the relation between theedéht investors and their possibly
competing aims. At the end of this case study assalt the lessons learned are
presented.

The principal agent theory, the stakeholder analgsid the public choice theory serve
as theoretical framework for the analysis.

Keywords: task of general interest, monopoly, partial piization, calculation of
tariffs, remunicipalisation, mechanism of goverramnd regulation, principal agent
theory, stakeholder analysis.



1. Introduction

1.1. Introduction and Research Question

Berliner Wasserbetriebe (BWHB the sole provider of water and wastewater
disposal in Berlin. BWB is the largest water supplyd wastewater disposal
company in Germany and one of the largest emplamasnvestors in Berlin.

After the reunification of Germany, Berlin had tacé a lot of challenges
causing a growing budget deficit, for example canmyg the infrastructure of
former East and West Berlin, and transferring theleyees of East Berlin’s
public companies and administration.

The late 80s and 90s have seen a wave of publmnfisnd mergers between
different public entities in Berlin, such as théfelient public water and sewage
companies. In 1994 the process ended and the BV¢Bouaded as a municipal
company including the water infrastructure of E8stlin. In 1999 BWB was
partly privatized, so that BWB, as an institutiamder public law, is part of the
privately operating holding “Berlinwasser HoldingsA In 1999 50,1 percent of
the shares were held by the State of Berlin, wkile international water
company Veolia Water and the German energy utiRWE each hold
24,95 percent. In 2012 the State of Berlin rebouphtshare of RWE, and in
2013 the negotiations with Veolia Water were congulevith the result, that the
State of Berlin also buys back Veolia’'s share vaffect on January 2014 —
bringing Berlin back the sole ownership of BWB: éfta partial privatization
back to a complete remunicipalisation.

Against this background the first set of questiaisthis case history is:
What initiated the process of this partial privatian?
How was this partial privatization organized andickhobstacles were to
overcome?

How was the reaction of the system to the partiaapization, especially
considering the discussions, citizens’ decisiopnsytcdecisions and a number of
open questions between investors, and the StatBedin as well as the
customers and citizens?

The second main point of the case study will deish the issue of public
mission, public goods, and in the case “water” wititural monopolies. This
iIssue must be illuminated under the national amdoral conditions and its
perception in Germany and Berlin.

The next part deals with operations, performanod, tariffs, providing an
overview a historical perspective as well as dingcthe main and more detailed
attention to the tariffs. The investigation of tls&ructure of tariffs, their
calculation, the detection of the main cost drivensd their impacts take the
centre of the analysis. This part broaches alsesthees of finance, treasury and
investment as well as BWB’s performance and itsetigment over the last
years, thus providing a profound basis to discesgilation and governance
mechanisms, such as investor relations, and congpgtials.



The raised sets of questions require both a stédkehanalysis and a
theoretical framework. With regard to the complexg@pal-agent-structures in
the Berlin water sector, this study consults thev mestitutional economics,
especially the principal agent theory.

The case of the BWB is an example of privatizaticegpectively partial
privatization in the public sector finally ending a rebuy. What led to the
rebuy? Have the aims of the state of Berlin bedfilléd with the partial
privatization, and if not, why? The rebuy suggestglence that the aims were
not fulfilled - which, of course, needs a more &pth analysis to provide a
profound rationale, especially to further investilgand demonstrate that hastily
made policy decisions during the election cyclerycdhe risk of having an
irreversible impact on the privatization performarmmnd its implementation.

1.2. Short Presentation of the BWB and Method

Berliner Wasserbetriebe is an institution underligdaw. The State of Berlin
holds 75.05 percent of the shares, while the iateynal water supply company
Veolia Water holds 24.95 percent. In the meantingliB also bought back
Veolia Water’s share, so that the State of Berlihawn the company by 100%
in 2014.

Figure 1 — Commercial Key Data

Shareholder From 2014 Land Berlin (100%)
Employees 4.500

Annual Investment Volume Minimum 250 m Euro
Customers 3,5m

Balance Sheet total in 2012 6481 m Euro

Income total in 2012 1290 m Euro

Annual Result in 2012 125 m Euro

Source: Berliner Wasserbetriebe, http://www.bwltdetent/languagel/html/1097.php.

The case of Berlin and BWB has already been madgecuto several
scientific and practical inquiries so that suffrtienaterial is available to carry
out the case study. BWB is a worthwhile case tdyaeradue to its complexity
and multifaceted conflicts thus providing usefuidings in times where the
European water sector is “in motion”.

This study adopts an economical perspective oncése not a judicial or
political one. The latter have been dealt with arious other studies, e.g. the
Klaus Lederer's dissertations —  Strukturwandel bé&ommunalen
Wasserdienstleistungen- (Public Administration 8ce&, Daniela Ochmann —
Rechtsformwahrende Privatisierung von Offentlicbhtéchen Anstalten-
(judicial science) or Frank Huesker — Kommunale dda@s/orsorge in der
Wasserwirtschaft- (Political Science).



2. Public Mission

This paragraph pursues the question to what extenactual public mission
for water supply and wastewater disposal can batifted in the BWB,
especially with regard to its organizational chagethe course of its existence.
In short, considering the history of BWB one cdighgly provokingly, detect
that BWB underwent a change from a water supply @adtewater disposal
provider to a financial instrument and back. Thamasultant questions are:
Which specific public service missions can be idiat? Which objectives of
general interest are deliberately pursued by omgdions in general and by
BWB in particular?

First of all to answer these questions the termblip mission” and “public
goods” must be defined in general to specify thblipumission of the water
sector in Germany, especially in Berlin.

The “service for the public’-state ensures the @ion of public goods.
Public goods are in their basic properties nonedaible and non-rivalrous.
Public institutions provide them, since market-lidehaviour of individual gain-
seeking would not produce efficient results. Irs tbontext two conditions have
to be questioned: 1) The good is a public good,tardefore it isn’'t subject to
free market rules and 2[poes a public or private institution provide thebfic
good? Generally, whether a good is classified, jpghdic good is the result of a
political decision process. Public missions, rgablic goods, are vague legal
concepts. The classification of public and privg@ods is not exclusively
conducted on the basis of technical, economicaltler aspects. Due to their
importance for the society, which is clearly subjés manifold changes
(changes of government etc.) over time, public goace only exposed to the
markets at the condition that their allocation @& at risk. Public goods are
distributed and provided to the citizens on theida$ certain constitutional
political negotiated rules for use and restrictedess. The public offer of public
goods must be politically legitimated premising ablc and democratic
control? In Germany, for some goods there is a politicalsemsus to classify
them as public goods. This is the case e.g. foemstipply and wastewater
disposal, waste disposal, local public transpaond, the provision with hospitafs.

The answer to the question, whether such a goodighze provided and
produced by public companies and/or private conggrdepends on historical,
technical or economic factors, and should includi#saussion on the strategic
relevance and specificity of the good or servicdanrconsideration. Above all
in the end the decision is always a political bne.

! ¢f.: Jansen, S., Priddat, B. 2007, p. 11-48.
2 cf.: Huesker, F., 2011, p. 49-50.

3 cf.: Huesker, F., 2011, p. 50.

cf.: Jager, A, 2004, p. 38.



Water supply and wastewater disposal are publicdgodhe strategic
relevance of water supply and wastewater dispesheyond questionlf the
provision and production itself is public or prigathe question of specificity
does no matter at this point.

Since 2000, the European Water Framework DireqW€&D) has provided
the central regulatory framework for the use ofexdtodies and water resources
in Europe. It defines far-reaching objectives witkbgard to the physico-
chemical, biological ecological and quantitativatss of groundwater, surface
water and coastal waters. These objectives are @chieved by a cross-sector
management approach comprising of a series of bamoagement and
protecting principles:

The management and protection of water bodies roaktat the boundaries
of natural river catchment areas to take the ijgeddencies of the hydrologic
cycle into consideration as far as possible. Coetbiapproaches consist of
guality standards for water bodies and limitinguesl for emissions into water
bodies.

The cost recovery and polluter-pays-principle foeg) the subsidisation of
water, prices and charges, taking into accountetheronmental and resource
costs for prices and charges and assigning costsdicg to the polluter-pays-
principle?

The WFD was implemented in German law through thernan Water
resources management act and the water laws @dhman Laender. Based on
§ 29e para. 1 s. 2 BerlWassG and § 18a para. ¥#1G the BWB is, also after
a partial privatization, obligated to be resporesifir the wastewater disposal.
BWB exercises this duty by the compulsory connecamd usage, which is
exclusively and based on §29e para.1 s.3 Bed8@a Furthermore the
BWB'’s assigned duty is the water supply, 8 37a phisa 2 BerlBG because the
BWB is the owner of the water supply network.

The German Basic Law (Article 28 (2)) and most titunsons of the German
Laender ensure the local self-government of mualiips. This local self-
government contains all matters concerning thellooenmunity. This means
autonomy in terms of bylaws, organisational, pengbnfinancing, regional and
planning issues of cities, municipalities, assoaret of municipalities and
administrative districts in accomplishing their kas Water supply and
wastewater disposal is an obligation of the muaidies by municipal
regulations, the constitutiohand water laws of the different German Laerider.

> cf.: Hiesker, F., 2011, p. 51.

® cf.: Directive 2000/60/EC of the European Parliatrend of the council of 23 October 2000
establishing a framework for Community action ie tteld of water policy.

"cf: e.g. Art. 83 Abs. 1 Bayerische Verfassung: éTparticular sphere of competence of
Municipalities (Article 11, section 2) shall encoags the administration of Municipality

capital reserves and enterprises; local traffic esatl construction; the provision of water,
light, gas and electricity for residents...”

8



In this legal framework the municipalities are fteedecide the organization
of water supply and wastewater disposal. This tesunla great variety of forms
of organization and practice.

3. History

This paragraph presents a historical review of BWB and focuses
especially on the partial privatization in 1999 all as the further
developments until today. With regard to the redeajuestions not only the
pure history of BWB is important, but also Berlirgslitical, economical and
social environment along the partial privatizatiamd remunicipalisation
processes.

3.1.  History of BWB

For over 150 years BWB and its predecessors hase $ecuring the drinking
water supply and wastewater disposal in Berlin #ved surrounding regioffs
“Here are a few historical highlights that at tlzene time were historic turning
points in the capital and surrounding ar€aThe following table shows the
historical overview of the BWB until today. The #iasl and continuous lines
symbolize a change of function of the BWB. The @asbnes stand for a private
and profit maximising company and the continuoussoior the public company
focusing on the service for the public.

Figure 2 — Historical Overview

= o i
Build-up of a water |

1 Partial Privatization
|
| System by private 1 :
1

Berlin: 50,1%
Veolia: 24,95%

-4 RWE: 24,95%
[y A p—p——
1 -
1 1
1852 1866-1873 1878-1949 1949-1990 1990-1994 1999 2012 2014
Plan and Build-up of a public Separation mt.o East Partial e
sewage system, including the and West Berlin gel?u'n;csl%asl:;ahon
buy of the water system er |-n. iy
Veolia: 24,95%
Reunification and Reunion of the two complete
Enlargement of the networks companies to BWB (institution under public Remunicipalisation
and systems law) Berlin: 100%

Source: compiled by author, BWB: A company withditian,
http://www.bwb.de/content/language2/html/881.php.

8 cf: Berliner Wassergesetz (BWG), BbgWG, HessWG, W&/, WG R-Pf, WG S-A,
SachsWG, Thurwg, etc.

% Cf.: Lederer, K., 2004, p. 232-264 and Branchehti#r deutschen Wasserwirtschaft, 2011,
p. 19.

19°¢f.: BWB: A company with tradition, http://www.bwdie/content/language2/html/881.php.
1 BWB: A company with tradition, http://www.bwb.defttent/language2/html/881.php.



3.2. Political, Economical and Social Environment the 90s

This paragraph deals with the political, econommadl social environment,
especially the attitude towards privatization, iar@any in the 90s. It will help
to get a better understanding of the reasons atidnates for the partial
privatization in 1999.

In the five new Bundeslaender the capital investmento facilities and
networks of municipal providers and disposal wereused by private capital.
This was encouraged by the German politics, graméedconcessions, and
implemented by in many cases young inexperienced! laffairs. Ministerial
task forces and consulting companies supportec thexesses. However there
was a lack of the essential procedural know howe €bnsequences became
apparent in bad planned over dimensioned facilitiasymmetric risk
distribution to the disadvantage of the public haandd extensive transaction
costs. Unfortunately these results had long-terfieces and came to light
delayed in time. Public private partnership (PRf)atives were another new
approach during this period. Choosing the PPPradtere, at first sight the
considerable accumulated need of the modernizatidhe water and sewage
facilities, electricity networks and power statideemed to be realized without
the overload of the underfunded municipal budgPt8P promised fast and
uncomplicated relief on both advantages. Thus % ave seen a wave of
privatizations, partial privatizations and PPPha branch of municipal provider
and disposal companies in former East and West &@®rm European
liberalization policy for services of general ecomo interest, municipal lack of
public funds, an oversupply of investment-seekimygbe capital investment
and the correspondent spirit of the time creatediimate in which many
municipalities put their silverware to disposalarvery unbiased and uncritical
way'.

The special situation after the reunification irrlBeillustrates the following
figure:

12¢f.: Lederer, K., 2011, p. 444-445.
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Figure 3 — Berlin’s Economic Situation

—
( N . Reunion of the separated facilities A
« Eastern part: overage production systems and technical
Reunification facilities
* Western part: deficit of economic structures due to the
\_ Y, former island position )
A Budget deficit:
. * Planned ongoing economic growth - Consolidation
Eu?::rr]'i?icaaf:;;he * Planned ongoing population growth by prﬁva_tizgtion
* - But recession and a increase of population followed P | and limitation of

) expenditures
- no sustainable
fiscal strategy

B « challenges due to the reunification without financial aid
specific financial * production facilities became unprofitable

aid t;yshf ger’]’"a“ * - Job losses, closedowns of companies and increasing
e obsolete public service

J
—

Source: compiled by author, based on: Monstadtnd.v. Schlippenbach, U., 2005, p. 9-11,
(see also Rupf, W., 1999, p. 396 or Kratke, S.42@0512-513), Ochmann, D., 2004, p. 22-
23, Financial affairs senator Peter Kurth: Abghr-R@/17, p. 928, Lederer, K., 2011, p. 445.

3.3. Partial Privatization in 1999

Since 1994 the BWB were organized as a public lastitution and the
“Berliner Betriebegesetz” (BerlBetrG) was effectifer the BWB and other
public law institutions in Berlin (e.g. public trgmort company or city cleaning).
The organizational change was a political aim ieorto give the management
more entrepreneurial independence and to reducepdhtcal influence and
control®® The municipality assumes the institutional andrgotor liability for
the public law institutions, and in return they slib act independent and
contribute to the development of the city by enteepurial expansion
strategies, providing new jobs, and encouragingapei investments in Berlin.
Critical voices call these public companies “casithines®,

8§82 para. 7,8 BerlBetrG allowed the public law itasibns to assume
independent cooperations within their general ta3ke BWB developed a
broad portfolio with more than 20 cooperationMany of these entrepreneurial
experiments proved to be unprofitable turning oubé expensive, unsuccessful
investments for the BWB and of course for its gotya Berlin. For many of
these cooperations three main problems can beidngéd:

- The relation to the general task of a public congpaemished into thin
air.

- The bad investments accumulated to a huge amount.

13 ¢f.: preamble of the Eigenbetriebsreformgese@907.1993 on Abghs-Drs. 12/2897.
1 ¢f.: Lederer, K., 2011, p. 447.
15 ¢f.: Senatsverwaltung firr Finanzen (1999), p. 11.
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- No politician and no public supervision felt respiae to stop this
development?

Though in 1997/1998 the erroneous strategy of MW#EB operations became
obvious, Berlin’'s Government didn’t interfere. leatd of reducing BWB'’s
operations back to its core business and generatimgoderate revenue for
Berlin’s budget, e.g. by means of strict supervisiaelegating competent
representatives as board members, ensuring a cempetanagement, and
installation of a corporate governance, Berlin’sv&oment fell back in and
stuck to its old patterns of behaviour.

After the full privatizations of its energy compasi(Bewag and Gasag) in
1997 and 1998, the only public entity left, whiatoqmised from the politician’s
point of view contributions to the budget by takipgvatization steps, was
BWB. Although Berlin’s Government transferred 500llidn Euro out of the
BWB’s equity;’ both international financial and industrial playavere easily
mobilized, so that a commitment of well-funded iste®s was a realistic
scenario.

In the face of the fiscal gap in the budget thespss were a matter of
emergency. Furthermore in 1999 elections for Barli@overnment and the
Berlin City Parliament were ahead. The implemeataf such an important
project was beyond doubt an ambitious aim. Oppwsiigainst the privatization
in Berlin’s parliament was not expected; there \@aslear consensus of the
coalition to cover budget gaps by privatizatidf.

There were no fundamental political oppositions dertain forms of
organization and the area of privatization. Onle tthanagement and the
operator model dropped out, since they didn't allpmperty transfers with
correspondent revenues in the budget - at its thesst provide continuous
revenues on a comparatively low level over a longeriod. Berlin's
Government found a model, which promised to be reefible (in the
Parliament though against the union) and genecsquate revenues: The BWB
should stay a public law company within a holditig.order to create this
holding model (a typical silent partnership of azate company in a public law
institution) the legal basis had to be establidhe8erlin’s parliament?

Compared to the transformation into a capital camgpand its full
privatization this model has some advantages:

18 ¢f.: Lederer, K., 2011, p. 447.

7 ¢f.: Ochmann, D., 2005, p. 21.

18 ¢f : Huesker, F., 2011, p. 120-124.
19 ¢f.: Plenarprotokoll 13/51, p. 3828 f.
20 cf.: Abghs-Drs. 13/3367.

cf.: Lederer, K., 2011, p. 449.



Figure 4 — Advantages of the model

Employees Fiscal Law Financial Advantages

+ 1994: Changing of employment with Berlin to « Institution under public law as
BWB sovereign undertakings are

« After another organizational change the relieved of corporation tax and
employees have the right to return back to an VAT
employment with Berlin (BWB preserved as an
institution under public law so no organizational
change)

» No general blockade mentality against the
privatization if the employees’ interests are

+ Advantage of institutional
liability and guarantor liability
can be capitalized by low priced
raising of capital (the public
hand gets almost impossible
insolvent and is unlimited
responsible for losses out of the
businesses of the public
enterprises) Management

guaranteed (abandonment of redundancy and
protection of vested rights until 2014)

supported the partial
privatization

Source: compiled by author, cf.: see 8§ 14 parae®E@trG, cf.: Lederer, K., 2011, p. 450,
cf.: 88 1 para. 6,4 KStG, cf.: Ochmann, D, 20083 %.

During the preparatory discussions and the whabegss some stakeholders

were significantly involved. The following table®ls the relevant stakeholders
and their position and aims.

Figure 5 — Stakeholder Analysis

Berlin's Oppclilgon n BWE Employees / Investors Consulting Civil Society /
Senate Parliament Union Companies Population
¢ Aims ¢ Against the ¢ Management  Support to High interest *Were » General public
described in partial supported the partial on BWB employed was more critical
detail in the privatization the partial privatization Market entry by all against public
paragraphs « Instituted a privatization « Broad for players at companies
before conventions « Investors concessions international the same « Privatization
procedure at promised of Berlin utility t'me, friendly parties
the Berlin investments (Job companies E:k())lrimgnies won the election
State « Information guarantees) Water sector Pant « No protest
Constitutional - and Berlin)
were hidden as a future expected or
Court by the BWB market * ;]:rleda.lted the organized
,(GDR, Improvement moodgg
inherit, of the
Schwarze reputation
Pumpe)

Source: compiled by author, out of Huesker, F.,12@1 126-132,
Frankfurter Allgemeine Zeitung: Noch Hiurden bei Wéasser-Privatisierung.
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In June 1999 the consortium Vivendi (today VeoRA)VE/Allianz were
awarded to take over 49,9% shares of BWB. The @selprice amounted to
1,7 billions Euro and was the highest of all offdrs addition the consortium
also accepted other obligations, e.g. creationeo¥ jpbs and a water research
centre, guaranteed employment until 2014 for conpleyees and investments
amounting to 5 billion Euro until 2009. The periofdvalidity was 30 years. The
partner agreed confidentiality about the conteritthe contract of the partial
privatization. This means that the contracts, wHmimed the basis, were not
treated in and not published to the public; inribepublic board of assets which
recommended the Parliament he acceptance of tlsatdss. In July 1999 the
Parliament accepted the contract prepared by aigpbolard of assets and
confirmed the partial privatization.

3.4.  Further Developments

With the acceptance and conclusion of the conthtiie partial privatization
the process of privatization and its developmenigemot been completed for a
long time yet.

Initiated by the parliament’s opposition there wsdl the abstract of the
judicial review to be performed. First of all thaygued that the structure of an
institution under public law embedded in a privatetganized holding violates
the democratic legitimacy. The second point aimetha partial privatization
law, which provides the basis for the tariff caltion. Especially the imputed
interest on the capital employed and the treatroéefficiency measures were
starting points for critical comments. Both wereated to ensure the profit
expectations of the private shareholders. The doliawed the objections only
for the issue of the calculation of tariffs; alletlother points were refuséd.
Paragraph 5.2 “Tariffs” deals with the solutiong thability of compensation of
disadvantages.

The tariffs increased ever since 2003. Therefore fibrmer senator of
commerce Harald Wolf recommended an investigatimegdure conducted by
the cartel office in order to decrease the tarifiise cartel office followed the
idea of the Land Berlin and suggested a price tamluof 16% including a
recompense for recent years. The BWB appealeddtisidn of the cartel office
and brought the issue to trial. The argument of BWgB was and has not
changed up to now, that the cartel office is nahpgetent, competent is only the
local authority?® This conflict is ongoing and the court has not eaim a final
decision yet.

Yet another development after the privatization waspetition of a
referendum of Berlin’s population in 2011. The afrthat petition was to open

22 cf.: Lederer, K., 2011, p. 455-456.

23 cf.: BWB: http://www.bwb.de/content/language1/htbol124.php, Spiegel online:
http://www.spiegel.de/wirtschaft/service/kartellamtingt-berliner-wasserbetriebe-zu-
preissenkung-a-837084.html
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the consortium agreement and the other contragistibc. Already in 2007 the
citizens’ initiative started with its activities Was a difficult procedure because
the initiative didn’t have the support of any pickl party. But already in 2010
the amendment of the German freedom of informatoh came into effect,
which allowed the disclosure of the contracts agde@aments. Only due to
constitutional rules the petition had to be findland the population had to vote
in 2011, although the issue had become obsolé¢kesaime?*

By far of capital importance were the remunicipatien-steps in 2012 and
2013.

In 2010 the shareholder RWE signalized its attecelan sell its share of
BWB. The pressure of Berlin's Senate became apfign@ore intensively?

After closing the negotiations the Land Berlin regbt the RWE's share of
BWB for 654 Million Euro. The Land Berlin holds aftthe rebuy 75,05% of the
BWB'’s shares. The purchase price is financed bywtaer revenues. The loan
period is no longer than 30 years and financed bstate-owned financial
institution. According to Berlin’s financial affarsenator Nuf3baum, even if the
required tariffs reduction of the Cartel Office e realized the business is
still fully financed?

The rebuy has been accompanied by doubts on pathef stakeholder: The
citizens’ initiative “Berliner Wassertisch” (“Berlis water table”) criticizes that
the purchase price is too high and that budgetanciples are violated. The
initiative has appealed the Regional Court of Atalitleal with these issu&s?®

In 2013 also Veolia appeared to transfer its BW&hare. So that in 2014
Berlin holds 100% of the BWB, again. The repurchasee for Veolia’'s share
amounts to 590 Million Euro. The financing plarthe same as foreseen for the
RWE's sharé?

After the complete remunicipalisation no organwmadil change is planned,
neither the holding structure nor the boards.

For the first time Berlin's Senate considers a otidn of tariffs. Berlin’s
Senator of Commerce currently negotiates a reductubich is higher than the

24 cf.: Citizens’ initiative: Berliner Wassertisch:
http://berliner-wassertisch.net/index.php, Tagesgglionline:
http://www.webcitation.org/SwQWdfQAL, Berlin: Senlgigt Vertrage zur Teilprivatisierung
der Berliner Wasserbetriebe offen: http://www.wédtoon.org/5wQX6bBtL, rbb
Nachrichten: Wasser-Volksbegehren trotz offeneitiéige,
http://www.webcitation.org/5w3WOGZ5f.

2 cf.: Schoelkopf, K., 2010.

26 cf.: Thomsen, J., 2012.

%" Die Linke, 2012.

*8 Thomsen, J., 2012.

29 cf.: Verhandlungen mit Veolia abgeschlossen: \talidiger Riickkauf der Berliner
Wasserbetriebe maoglich, Pressemitteilung Nr. 131\@#t6 10.09.2013
http://www.berlin.de/sen/finanzen/presse/archiviZi¥10.1400.389076.html
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Cartel office’s demand. The reduction should beclied by a change in the
calculation scheme (imputed costs, respectivelyuieqb depreciations) and in
consequence a decrease of the distribution of tproBut the negotiations
between the parties in Berlin’s governing coaliteoe ongoing®

4. Regulation and Governance

This paragraph broaches governance and regulasuogs of the BWB. For
this purpose, after illustrating the holding sturet the relation between the
investors and Berlin are described including a tsktakeholder analysis. The
stakeholder analysis consults the principal agémory to highlight the
different, in some extent opposing aims of the edtakder. The second part in
this paragraph deals with the regulation issud3\WB.

4.1. Governance

The most important governance mechanism of the BAN® its relations to
both, the investors and Berlin, is the consortiugneament. It serves as a
fundamental framework of the partial privatizatidn. addition to the shared
aims of the contract partners the consortium agee¢mefines among other the
determination of business areas, the appointmengecsons and bodies, the
fundamentals and objectives of the cooperation amchngements for
interruptions, placement of the stock, contractstjoas of guarantee, merger
control and implementation. All other contracts agteements are annexes of
this contract' The consortium agreement wasn’t published in th@roercial
register because there was no disclosure and, meea important, because of
the partners’ interest of confidentiality.

The following figure illustrates the structure difet holding model after the
partial privatization.

30 ¢f.: Anker, J., 2013.
31 Abgeordnetenhaus von Berlin: D-13/3367 vom 0594991
32 ¢f.: Ochmann, D., 2004, p. 38.
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Figure 6 — BWB’s Holding Structure

Democratic BWB'‘s Holding
accountability
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Contract of interest
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A Management
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. Portfolio
under public law
i';;nt Partnership International

Water Supply / ° Business / Services

Wastewater disposal Telecommunication

Berlin Multi-Utility

Source: cf.: Lederer, K., 2004, p. 344.

As mentioned before, an institution under publiw s characterized by a
supervisory board, the management and the guasameting. Thus it is
necessary to consider these organs and explaglatsons.

Due to the contract of the centralized managemetwden BWB and the
Holding AG the Holding AG owns the authority to giwdirectives to the
institution under public law. This right is limitedy the contract of partial
privatization and is accepted under reserve ofdtmeptance of the directive
committee, in which the Land Berlin owns the majott

33 cf.: Lederer, K., 2011, p.453 and Ochmann, D.,42@0 43-44.
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Figure 7 — Board of Supervisory and Board of Manage at BWB

Supervisory Board

* Nomination by guarantor’s meeting
* Holding AG submit proposals
+ Consists 16 members

* Appointment and Dismissal of the board of
managers, refusal only by important
reasons

« Supervision of the management
+ Confirmation of the business plan
» Determination of the tariffs and charges

Board of Managers

* 4 board members

» Board members of technology and human
resources proposed by Berlin and of
finance and development and marketing
and sales proposed by Holding-AG, with
each consultation of Berlin or Holding-AG

¢ § 9.6 consortium agreement constitutes a
committee of the boards, which has 3
members (Berlin, Vivendi, RWE). This
committee has the task to appoint the

chairman of the board of BWB after the
proposal of the majority. Thus the private
shareholders hold the majority in this
committee, which is definitely contradictory to
§ 6 para. 2 BerIBG

Source: compiled by author, cf.: Lederer, K., 2011453, cf.: 8 9 para. 1,2 and § 10 para.
2,3,4,6 BerlBG, Huesker, F., 2011, p. 155-157,&8:para. 2 articles of BWB, cf.: § 9.5
consortium agreement.

Relation between the board of managers and the supgsory board:

As shown the representatives of the private investothe board of managers
own a position in which they can enforce their nests against the
representatives of Berlin by the voice of the amaim. This provides an
opportunity for the private investors of the Betpings-AG (Holding-AG) to
act against the intentions of Berlin in terms of thusiness of the BWB as long
as the supervisory board is not needed to be iedolin case the supervisory
board is involved a consensus between the employem®sentatives and the
chairman of the supervisory board countervail agfathe private dominated
board of managers. The board of managers needsdti@mation of the
supervisory board for the following decisiotis:

Foundation of subsidiaries, disposal and acqursitad companies and
participations, disposal and acquisition of assetswell as the disclaimer of
receivables and conclusions of compromise agreemantess a limit of
10 million DM (ca. 5 million Euro) is not exceedett.

This leads to the following conclusion: the supsowy board is to be
involved in important but not in all business dems. In the case of
involvement the supervisory board Berlin has a péw/eontrol instrument. But
not to be underestimated is the relation betweerbtrard of managers and the
supervisory board of the Holding AG: very often timembers of the BWB's

34 cf.: Huesker, F., 2011, p. 158-159.
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supervisory board and in the Holding AG’s supemyisboard are the same
persons the same for the BWB’s and Holding AG’srboaf managers. A
complicated overlapping of organs with authorityhie consequence.

For a deeper analysis of the management and cqgmoblems arising as a
result of these facts the principal agent theory lsa consulted. The main and
first principal of any public company is the citizeBy elections the citizen gives
power to its representative, its agent, who ishe sgame time principal, e.g. of
the administration, and the public companies. Altmg principal-agent-chain it
should be ensured that the democratic control teencitizens’ hand. Therefore
the citizen needs the possibility to gain inforraatwith a minimum of effort,
e.g. transactions costs. As the paper has alredalyorated, the partial
privatization process featured a lack of transpareso that a judgement by the
citizen was impossible. Even the parliament did hate full access to the
contracts. This gives reason to believe that the¥ee hidden information and
actions in terms of the moral hazard phenomenoga.cimplex structure of the
holding, the complicated relation between the supery board and the board
of managers as a result of the complex contraaictsire, and different
committees with different authorities lead to theligation to find always
consensus and compromises by the boards in ordbalémce the diverging
interests of the private investors and the Landiier

4.2. Regulation

This paragraph deals with regulation and cont=lies of BWB. It takes the
perspective of the Land Berlin and focuses on #wglation of tariffs as one
promising example to show the complexity of regalatin the water sector in
general and BWB in particular. At first, in thelmking figure the possibilities
of control are described by actors.

% cf.: Hilesker, F., 2011, p. 163 and Ochmann, D042f. 155-156.
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Figure 8 — Regulation Actors
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Source: compiled by authors, cf.: 8 14 BerlBG, gf11 and 8 12 para. 2 BerlBG,

cf.: Huesker, F., 2011, p. 209-212, cf.: 8§ 3 adB8PrG (Teilprivatisierungsgesetz).
cf.: Senatsverwaltung fur Finanzen: Hinweise futeBeggjungen des Landes Berlin an
Unternehmen (Beschluss des Senats von Berlin 6212109), cf.: Senatsverwaltung
fur Finanzen: Beteiligungsbericht 2006, p. 5.

The political regulation is also difficult becaudbe different senate
departments pursue different aims. The financigladenent is interested in
profits for the budget, the aim of the departmemtdonsumer protection and
environment has more interest in consumer frietalffs and the protection of
the environment, and the department for economassahmore general interest
in the general development of the BWB and Berlial-the more since the
Economics Senator is the chairman of the supenvisoard.

Another point to illuminate is the imposition ofrifés and its control. As
already mentioned the representatives to confirdhceate tariffs as well as the
imputed interest on operating assets are: BWBf|t8&d supervisory board and
the department of consumer protection. In comparisamther German cities the
tariffs are too high - obviously the regulationtmsnents don’t operate ideally,
even if the Berlin’s Senate’s aims are stable amdpfices.

At the suggestion of the former and outgoing chairnof the supervisory
board and Economic Senator Harald Wolf the Fed€aattel Authority has
initiated a procedure against BWB because of t@h prices. This was only
possible because of the decision of the BGH (FédBugreme Court),
KVR 66/08 of February 2010 deciding on the adaptgbof cartel anti abuse
legislations of water prices. Until today it is opi the anti-abuse legislations
are also applicable for public enterprises, bec#usg impose tariffs instead of
prices. But nevertheless the procedure is ongonmtythe federal cartel office
followed the opinion of Harald Wolf.
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5. Operations, Performance and Tariffs

In this paragraph the facts of the BWB are highkgh in particular the
economic situation, the tariff calculation and gemeral performance.

5.1.  Operations

The BWB is a water company and provides water suppld wastewater
disposal. BWB has 9 water works 6 sewage works8&@ddeep wells in order
to fulfil its tasks. The drinking water network has’ 870 km pipeline network
for drinking water and 9 606 km canalisation.

There is only an about 2 per cent water loss duhegipeline transportation.
This is a low value compared to international aatlamal performance data. It
is the result of a consequent maintenance of thelipes and a sign of high
quality, in particular in consideration of the fatttat water is a vital and scarce
resource. In addition according to schedule oneeerof the network is
renewed annually.

During the partial privatization process the follog investments are
negotiated and confirmed. In the consortium agregmes codified that within
10 years 2,5 bn Euro, meaning about 250 millionoEper year, must be used
for investments. After the reunification and in tHellowing years the
investments were on a high level due to a subswinicrease of demaritiThe
BWB’s management is in general in favour for investts. Therefore they
invested more than the claimed 250 million Euro peaf’, which can be
attributed to two reasons: First the investments directly financed by the
tariffs and second the investments increase theat@mployed. An increase of
capital employed causes an increase of the impintulest on the capital
employed, which is in line with the interest of tlshareholder. Another
advantage of investments is an increasing repatd@eause a company, which
invests, stands for innovation and modernity.

The employees are an important stakeholder foB¥W8. In the consortium
agreement it was confirmed that enforced redunéaraie excluded until 2014.
Nevertheless it is also clear that the BWB doebité new employees except
for the necessary minimum, which is mostly hireahfrthe own trainees.

5.2. Tariffs

The BWB finances itself exclusively from tariffsaiiffs are public fees,
which are imposed by a public regulation authomtyeturn for an individual
attributable public good or service. They are sgppoto cover the costs of this
service or good entirely or at least paffly.

30 ¢f.: Hilesker, F., 2011, p. 298.
37 cf.: BWB: Annual Report 2012, p. 54.
38 cf.: BVerfGE 50, 217 (226).
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This means that the imposition of tariffs is liabte concrete legal
requirements. The legal framework on tariffs in i@any is determined by the
Community Charges Acts (local rates act) and theiampality codes of the
German Laender.

Since 2007, after the amendment of the freedommfairmation act and a
court decision of the Higher Administrative CourrBn-Brandenburg (OVG),
the general basis of the calculation of the watel @wastewater disposal tariffs
is publicly available. As a consequence of the tdacision the BWB published
a leaflet with its calculation basis and principles

The framework for the calculation of tariffs in Beris the “Berliner
Betriebegesetz” (BerIBG, especially 816 and 8§ 12rBG) and the
Wassertarifverordnung (WTarifVO).

The tariffs must follow the principles of equivaéenand equal treatment as
well as cost recovery. The tariffs are calculated & maximum period of 2
years. (8 16 para. 1 BerlBG).

The calculation of tariffs is based on basic andabde costs. The fixing of
the tariffs can be split in basic and variable @sicThe basic price can be
determined progressively or degressively. Furtheentbe BWB can impose a
one-time access charge (8 16 para. 2 BerlBG).

Costs have to be adequate in accordance to theomoorprinciples and
subject to economic management. This includes alsarges for engaged
external labour, imputed depreciations on the ba$iseplacement values,
imputed single risks, accrued liabilities, adequiat@uted interest on capital
employed and charges for the economical and teahuievelopment (8 16
para. 3 BerIBG). It is assumed that the replacermesiis of assets will be higher
in the future than today, respectively in the pakte to general increasing
prices¥®

The capital employed includes operating assets snihe advance payment
and first instalments, which are provided freentérest to the institutions under
public law by the Land Berlin. The operating asssinsist of permanent and
floating assets serving the scope of business. &uadtally the financial asset
and manufacturing costs minus the not indexed deyren are taken as the
basis for the calculation of the operating asset(para. 4 BerlBG).

The operating assets are included in the calculatia an imputed interest
rate determined by the Senate Department for Ecmsormhis imputed interest
rate is supposed to comply at least with the aweraturn of German 10-year
federal bonds on a calculation base of the lasye2is, plus 2% (8 16 para. 5
BerlBG).

Consumers are only allowed to be charged with ttteafly raised costs.
Favourable estimations respectively unfavourablierdinces are detected by a

39 ¢f.: Haberstock, L., 2005, p. 88.
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post calculation. Deviations have to be adjustethiwmithe next two periods
(8 16 para. 6 BerlBG).

In the end the supervisory board decides on thermi@tation of the tariffs
(8 17 para. 1 BerlBG).

Two general questions arise in this context:

The applied method to determine the imputed inteaér®ady includes a
profit in the tariffs. But should a profit actualye an element of costs when
calculating a tariff for a public good? This leads course to a follow-up
guestion: In what extent the profit margin is rethto the interest rates to be
applied?

Depreciation is calculated on the basis of replasgmalues: Does the BWB
actually need in the future the same infrastructarg. capacities? Are the
dimensions of the facilities well estimated if adwetion of the water
consumption is predictable? E.g. there is reliaelence on decreasing water
demand due to technical progress and demograparmgeis.

Addressing the first question: Imputed costs angoopinity costs expressing
the monetary value of the investor's opportunityingest the capital in an
alternative investment. In order to consider tlast the imputed interests are a
common element in the cost calculations of many ionp@lities, permitted by
the courts? The other question refers to the interest rateetapplied in relation
to the profit. Two facts need to be consideredhis tontext. First, the amount
of the capital employed and the way it is calcuaté the private investors
pursue the aim of profit maximization they will leaa great interest in a high
amount of the capital employed in order to gain enprofit due to the higher
calculation basis for the interests. This runs tis& that overdimensioned
infrastructure is hold available. For this reastve Berliner Betriebegesetz
regulates the calculation of the capital employeat. this purpose the focus has
been shifted on the amount of the imputed intereltsis, it is permitted to
exceed the mentioned amount of interest if it baseseasures, which lead to a
permanent increase of the economic performanceecedly by new
technologies, economizations, increases of effayiexic. This further amount of
interest is valid for 3 years after the assessnidrg.advantages gained from the
adopted measures must be referred to the conséhmissa result of this not
clearly defined exceptional rule the BWB'’s imputetérests are higher than the
common 4% in municipalities.

Turning to the second question, the depreciationepfacement values: This
chosen method of depreciation bases upon the deassamption that the
replacement of facilities in the future will be mroexpensive than today and
assumes an inflation affecting the replacementscastthe result this leads to

40 cf.: Driehaus, H.-J., 2008, § 6 Rn. 146c.
“Lcf.: § 3 para. 4 Teilprivatisierungsgesetz.
42 cf.: Hilesker, F., 2011, p. 239.
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increasing water tariffs. Assuming constant revenuie profit increases
because the depreciations - due to their imputadacker - are not affected by
direct cost increase. The same problem arises wiussing the ordinary
useful life of the facilities, which influence tlealculation as well.

Although the depreciation on replacement valuex@omically worthwhile,
the risk of its abuse for manipulating tariffs iglnbecause there are too many
unclear facts, e.g.: Does Berlin need the samditfesiand capacities in the
future (technological developments, demographicngbg? How should future
prices be calculated, which price indices are gmaite, in particular since the
BWB currently calculates with 21 different, paryalo be questioned, indices?
For politicians, who are in charge to confirm theft calculation, it is difficult
to understand and overview all these facts. ThusBBN#s an advance of
information and can use it against the politiciand the administrative staff.

To get an overview of the elements of costs inddleulation, the BWB has
published a leaflet in which these are explaineatiibistrated.

Figure 9 — Overview of the costs in the BWB'’s caldation

1% 2% 5,

5%
" O Material
1% O Grundwasserentnahmeentgelt

O Personalkosten
B Sonstige betriebliche Kosten
B Sonstige Steuern
O Fremdleistungen
O Abwasserabgabe

22% B Kalk. Abschreibungen

B Kalkulatorische Zinsen

0O Steuern vom Ertrag

Source: Berliner Wasserbetriebe: Grundlagen dafka#iulation, p. 12.

The figure shows that 21% of the calculation is umagl interests and 23%
imputed depreciations. This means that almost 5D#teocalculation is imputed
costs. The BWB is a public company with a naturahopoly. Hence there is no
risk that the BWB calculates itself out of the nedtr&ar that consumers search for
substitutes. Having a look at the imputed interasts currently valid for 2013
6,5% (2012: 6,9%, 2011: 7,1%, 2010: 7,6%hey without a doubt seem
overdimensioned comparing the risk.

An increase of the rates serves originally, as tpdirout above, the return
expectations of the private investors. Today’'s rafe 10-years German

43 cf.: Verordnung Uber die angemessene Verzinsusgbeg&iebsnotwendigen Kapitals der
Berliner Wasserbetirebe (BWB).
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Government Bonds amounts 1,33%n comparison the BWB'’s interest rate for
2013 is indeed disputable.

Besides another mechanism influences the amoutiteoimputed interest:
The increase of the imputed depreciation on reptace values. The profits
earned via applying this depreciation method renmaithe company and turn
into equity capital. This increased equity capitalst be imputed to the capital
employed which is consequently raised by theseew#gtrons. The imputed
interests, as mentioned before, are calculated hen biasis of the capital
employed. With a higher equity capital the compeany also save costs for debt
capital, which again in turn increases the profd &he return.

5.3. Performance

This paragraph deals with the performance of theBBANd points out, why it
Is difficult to set a benchmark in this contextti®ugh there are two benchmark
organizations specialized in the public sector #edBWB is a member of both,
one cannot obtain further information on efficienoy other important
performance criteria. Thus, it is exceedingly difft to judge the BWB on the
basis of comparative data. At least some facts lmanhighlighted which
influence the BWB'’s performance.

The overall determining factor is the consumptidnwater, which has
decreased over the last decales.

The decreasing water consumption poses a big cdgalléor the BWB, in
particular its infrastructure. The facilities arkeeady overdimensioned due to
the differences in the planned and actual developmwieBerlin’s population. In
addition the consumer behaviour changed causingceedsing demand. Since
the tariff calculation in Germany applies absonptapsting, as a consequence
the maintenance costs (predominant consisting xedficosts), which are
allocated per cubic metre used, have increasedltiresin higher tariffs per
cubic metre.

Until 2003 the tariffs were stable due to the caciis and agreements of the
partial privatization. Hence it is interesting také a look into the further
developments until today. For the general watesipgiin Germany in the last
years an increase of around 0,5-2% per year caomsituted as moderateln
comparison the BWB's tariffs increased remarkabiera2003! There are
many reasons for the increase, mainly the genecatase of costs (employee,
material etc.), the partial privatization and thstrtbution of the profits.

“ http://www.finanzen.net/zinsen/10j-Bundesanleihen.

“> Berliner Wasserbetriebe: Wasserverkauf: Die Dagn1992,
http://www.bwb.de/content/languagel/downloads/ieb&lasserverkauf bis2012.pdf
46 cf.: BDEW: Wasserfakten im Uberblick, p. 6.

47 cf.: BWB: Tarifblatt 2007-2011 and Hiiesker, F.120p. 254.
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After the privatization the profit transfer condsicto the corresponding
shares. In addition there are agreements for aefdiabilities, reserves and the
equity capital®®

Based on the court decision invalidating the agesdnof the tariffs the
private investors and the Berlin’s Senate haveadirefound a new way to
realize the expected and factual guaranteed profithe private investors: § 23
para. 7 of the consortium agreement guaranteeexpected profits for the
private investors, even if the Land Berlin (50,1%ilee shares) has to abstain
from its own portion of the profit. So after the change of government in Berlin
and the end of the bondage to stable prices in 2®3ew government had to
negotiate and install new rules for the tariff cdédtion in order to avoid the
funding of the private investors’ distribution ofgfits out of the budget.
Berlin’s Senate was allowed to determine annuakyadequate imputed interest
rates on the capital employed. This created a médugi tariff rises. The next
measuSrOe was to change the basis of the imputecedapon to replacement
values’

During the analyzed 10 years the private sharem®ldeceived a profit
transfer at a total of 1 142,6 million Euro. Thigans that they received already
67,21% of the invested capital (about 1,7 bn Ewithin 10 years. In the same
time the Land Berlin received only 778,1 millionr&d" The Land Berlin has
resigned about 365 million Euro of its possiblershat profit out of its share at
BWB 5oiuring this period. For the investors it wagaod bargain - without any
doubt:

6. Future Perspectives and Lessons Learned

This paragraph summarizes the conclusions of @sge study. This summary
includes also future perspectives and ends withessons learned.

The confidential contracts and agreements includaigamendments and
being confidential until 2005 comprise more tha® Pages; adding laws like
Berliner Betriebegesetz this is a complex and caragd framework. In the end
all these aspects led to the presented holdingtates affected by governance
and regulation problems because of the complicelaion between private
investors, the Land Berlin and the BWB. The mospamant facts from the
citizens’ perspective are the increasing tariffgl @s calculation. The costing
scheme is difficult to understand for someone with@any economic
background. The issues around the imputed costpu(ed interests and
depreciations) are complicated, in particular #latron to the capital employed.

“8 cf.: Hilesker, F., 2011, p. 240.

49 cf.: Lederer, K., 2011, p. 457 and Ochmann, 2Q0&9.

0 cf.: Lederer, K., 2011, p. 458-459.

°L cf.: Beteiligungsbericht of Berlin 2006-2011 anthaal reports 2001-2010.
cf.: Huesker, F., 2011, p. 262.



After the experience of the BWB'’s partial privatiba, which was, as already
mentioned, a broadly accepted political and sauiatake, there is no positive
climate for further privatizations in Berlin. Ther@are even ongoing
developments for other remunicipalisations in BerTihis leads to the following
lessons learned:

Transparency:

Without transparency projects such as the BWB pimgtion are difficult to
legitimate towards the citizens. Citizens don’tden accept the intransparency
in political processes. There is a strong requasbpen government and more
than ever the politicians can’'t ignore that demaasl well as the demand for
participation in serious decisions.

Budgets deficits:

Budget deficits can’'t be solved by privatizatiorsudlly the deficits are not
caused by public companies. Quite the contrary lipulbmpanies gaining
profits, such as BWB, can — if allowed accordinghe applicable law — cross-
subsidize other public services The short-term viefvthe public-sector
accounting (cash accounting) and budget contrabfess short-term decisions.
For example, one aim of the BWB'’s patrtial privatiaa was to use the sales
revenue to reduce the budget deficit in 1999. Bt tleficit had and has
structural roots and can’t be solved by one sabti®ra To overcome budget
deficits overall strategies are necessary and meede

Strategies:

One problem of the politics is the election cyclésllowing the findings of
the public choice-theory they prevent long-termnpiag and strategies for
municipalities and cities. But long-term strategaes necessary to develop a
successful and sustainable municipality, also ims$eof competition with other
municipalities. The same applies for public entisgs and their function within
a municipality. As seen the BWB has changed ittrunsental function often
during its history. In its beginning the BWB wagavately founded and run
company with profit orientation (financial functiprafter hygienic problems in
Berlin the role changed to a service provision ragon and became a public
run enterprise (service for the public functiom)the 90s the role changed once
again to a financial function due to budget dediciso that gaining profit
dominates again. Due to the public pressure theumental function changed
in the recent history to a service for the publieatation and function. Often
when the function is profit and financial orienthté does not lead to a
sustainable success.

If it comes due to election cycles to time pressurémits the possibility to
get familiar with the complex matter of law anddiscuss the actual impacts of
projects.
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Politicians’ actions:

Often political decisions are ascribed to some tigdns’ “dreams” of
realizing a certain project or action. In ordemget the parliament’s acceptance
for the project, sometimes non-realistic estimaiare created. Irreversible
investment decisions have a long-term influencehenpublic budget and thus
the political capacity to act. Thus more experigsel opinions need to be
included in the decision process in order to getemealistic scenarios as a
profound base for the decision on the project,aesypely investment. Also the
aims of the chosen partners (private) must be astinrealistically, especially
in terms of difficult irreversibility.
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