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Foreword

Even if services of general interest are more and more object of discourse, notably
following recent EC initiatives (among which article 16 added in the Amsterdam
Treaty and the Communication of services of general interest in Europe), relatively
few analytical studies concerning them are published.

CEEP (European Centre of Entreprises with Public Participation and of Entreprises
of General Economic Interest) and CIRIEC (International Centre of Research and
Information on the Public and Cooperative Economy) therefore joined forces to
prepare a Seminar - scheduled in May 2001 in Brussels - on recent issues
encountered in the procurement and the provision of services of general economic
interest. The present work - also available in French and German - gathers the
preparatory reports for this Seminar, realised by some forty experts from the CEEP
and CIRIEC networks. The findings assembled hereafter reflect the collective
opinion of the working groups members under the joint responsibility of the co-
presidents and the members of the Coordination Committee.

Exchange of views were intense and froitful, and issues are still open. Several
schools of thoughts and trends do co-exist and the Seminar will offer the
opportunity to present and discuss those works, while debating about proposals to
improve the conditions to provide services of general economic interest.

This important work would not have been realised without the support of the
European Commission - which is not liable for the content of this document -, nor
of the secretariats and various instances of CEEP and CIRIEC that strove for the
completion of this preject. That all members of the Coordination Committee and
of the four working groups be thanked for their active contribution to the dialogue
between practitioners and scholars, between jurists and economists, between
interests of operators and users/citizens; it is precisely that interdisciplinarity that
constitutes the richness of this work. The rapporteurs of the four working groups
as well as the European Broadcasting Union have to be particularly acknowledged,
since they accepted the difficult task to synthesize the reflections and intense
debates occurred during the 15 months of the project. Finally a great thank to
Barbara Sak and Anne-Marie Tatin who co-ordinated the scientific work and to
Carmela De Cicco and Eliane Evrard-Grece who checked the translations - with the
help of several members of the working groups in particular for the German
edition -, and ensured the final proof-reading as well as the lay-out of the
publication you hold in your hands.

Helmut COX Jacques FOURNIER Marc GIRARDOT
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Crigins and objectives of the project

In 1995, CEEP, with the scientific participation of CIRIEC, put forward proposals
to ensure that services of general economic interest would be taken into account
more:

- Amendment of the Treaty, notably the current Article 86-2, to take better
account of the special features of these services

- Proposal concerning a Charter of general economic interest services containing
the definitions and guiding principles that could be used as a reference in the
various sectors concerned

- Establishment of an observatory of general economic interest services 1o
conduct analyses and comparisons over time, space and between sectors, thus
providing decision-makers with better bases for their future action.

The various propesals by the players concerned led to what has become Article 16
of the Treaty', which confirms the shared value for the European Union of services
of general economic interest, but without laying down general principles which
characterise and differentiate "publics” services from other services.

Hence the idea, developed in conjunction with CIRIEC, of making some
improvements five years later, by drawing on the great variety of actions and
experiences in the various Member States and according to the sectors, notably
because of the increase of the at least partial liberalisation of these services.

In order to compare the various efforts made in relation to services of general
interest and to draw lessons for the future, it was considered that the most pertinent
method would be to organise, together with representatives of the authorities and
of the various sectors of activity, a scientific seminar based on preparatory work
comprising an initial comparative analysis and recommendations. With a view 1o
remaining within budgetary limits and acceptable deadlines, the scope of the
project was deliberately limited to three domains in which the special nature of
services of general economic interest is most evident, and which are also the
domains of most importance for the future, namely regulation, financing and
performance evaluation methods. In order to perhaps focus on other issues
regarded as being particularly interesting, an open topic was added concerning the
collection of good practices.

When analysing regulation procedures, the project will focus in particular on the
Community legislative framework, the scope of regulation, the need to take

' Article 16: "Without prejudice to Articles 73, 86 and 87, and given the place occupied by services of
Zeneral economic interest in the shared values of the Union as well as their role in promoting social and
tervitorial cohesion, the Community and the Member States, each within their respective powers and within
the scope of application of this Treaty, shall take care that such services operate on the basis of principles
and conditions which enable them to fulfil their missions",
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account of the special features of the networks, the verification of public missions
on the basis on operational criteria, and the various models for organisation and
regulation mindful of the principle of subsidiarity.

The examination of the financing of services of general economic interest will
provide an opportunity to compare the advantages and disadvantages of the various
methods of financing possible depending on the sector.

The chapter on performance assessment is aimed at comparing the methods and
evalnation criteria and not the results obtained. The main objective is to assess the
suitability of the measurement criteria with regard to the objectives to be achieved,
to question the relevance of unjversal service obligations, and to identify the
conditions ensuring efficient evaluation.

Lastly, the analysis of good practices should permit the identification of several
elements that can be transferred to other sectors and other undertakings, by
highlighting the conditions for achieving this.

Organisation and progress

It should be remembered that the results of this project are to be used as a basis
for reflection at the discussion seminar scheduled in Brussels in May 2001.

Four different themes were selected in the preparatory phase concerning
regulation, financing, performance assessment and good practices. These will be
used as the themes for the four workshops to be held during the seminar. Taking
info account the budget and the deadlines, the aim was to have a discussion as
exhaustive as possible in order to cover as many sectors of activity and Member
States as possible. The necessarily limited size of the working groups influenced
the definition of the sectors and States covered. Germany, France, the United
Kingdom and, depending on the groups and sectors considered, Austria, Belgium,
Denmark, Spain, Finland, Greece, Ireland, Italy, Luxembourg, the Netherlands,
Portugal, Sweden and Norway were concerned by this study. As regards the
sectors covered, energy, telecommunications, transport, water, banking services
and postal services were analysed by all or some of the working groups.

General organisation

Four working groups were set up with members of CEEP and CIRIEC in an
endeavour to vary the origins (countries and sectors). The offices of coordinator
and rapporteur of the groups were shared between CEEP and CIRIEC.

A Coordination Committee was then set up with the chairman and the rapporteur
of the CEEP and CIRIEC standing committees concerned by this study (the Public
Service Steering Committee for CEEP and the Scientific Commission on "Public
Enterprises” for CIRIEC), with the coordinator and the rapporteur of each working
group and a representative of the secretariat of each organisation providing mainly
scientific and logistic support.

In accordance with the terms of reference, the work was spread over 15 months
(between September 1999 and November 2000) during which the Coordination
Committee met 3 times and each working group 4 times. The composition of each
group and of the Coordination Committee is set out below along with the calendar
of meetings.

As regards the working groups, each of their meetings was a unique opportunity
for exchanges and debates on the concepts (principally the first time) and on the
lessons drawn from the national sectoral reports (the second time), on the notions
and situations covered and the so very different facets of the conditions and
arrangements governing the provision of services of general economic interest
within the different sectors covered and the 15 Member States of the Union (at the
third series of meetings). The fourth and final meeting of each group was devoted
to a discussion on the final summary report that will be presented and discussed
critically during the corresponding workshop scheduled for the dissemination
seminar that will take place in Brussels in May 2001.
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Coordination

'The general coordination among the four working groups was scientific, but also
technical and administrative to ensure a regular exchange of the interim results of
the work of the four thematic groups on the different themes discussed (regulation,
financing, evaluation and good practices as regards the conditions governing the
provision of services of general economic interest).

The four groups met separately four times, with (in-between times) meetings of the
Coordination Committee involving the coordinators and rapporteurs of each of the
four groups to ensure overall coherence. In this way, the Coordination Commitree
was able to monitor the work and if necessary correct and adjust the general
direction of the proceedings (for example, as regards the sectors and countries to
be covered).

By definition, the main task of this team was to guide, coordinate and monitor the
work of the partners. The evaluation, reorientation or "relaunch” of the work of the
experts within the groups and the management of the agenda to ensure maximuim
coherence for the final summary reports were therefore concerns very much at the
heart of the Coordination Committee.

The reports and/or correspondence that followed these various working and
coordination meetings were quickly sent out to all the persons concerned after cach
meeting to ensure proper coordination of the project as a whole and, more
espectally, to meet the deadlines.

Overall supervision

It should be remembered that the overall supervision of the project was the
responsibility of the Coordination Committee, with appreciable assistance from the
general rapporteur and the two persons (from the secretariats of the two
organisations mvelved in the project, CEEP and CIRIEC) who were responsible
for providing scientific support to the project, in particular in terms of
organisation, monitoring and follow-up of the work of the four groups. Each of
these two persons assumed responsibility for two working groups.

As the project progressed, research by particular experts, additional information
and details were requested by the coordinating team. This feedback was monitored
by the two secretariats in order to meet the requirements of the Coordination
Comimittee as promptly as possible.

Finally, administrative and financial information was communicated to the
partners and to the experts throughout the project, and vigilance was exercised as
regards the supervision of the actual refund of costs connected with attendance at
the working meetings. The administrative and financial management and control of
this project were on the whole rather laborious and fastidious.
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Fvaluation and control

The work achieved by all the partners was regularly evaluated. and a critical
discussion of the contributions of each expert was the main item on the agenda of
each meeting of the working groups.

For its part, the Coordination Committee assumed responsibility for ensuring
compliance with the schedule of specifications and the deadlines, and handled the
direct contacts with the teams according to their different responsibilities and their
particular knowledge of the different countries, sectors and languages. In addition.
each group coordinator to some extent acted as a "specific referee" on the
particular theme under his responsibility.

Quality

Quality control was based on the quantity of information received and the content
value of the summary report submitted by each group. The rapporteurs were
regularly reminded at central level (CEEP and CIRIEC) to send their reports with
the required elements within the deadiines and in the desired form.

Nonetheless, it must be said that the quantity and quality of the work submitted by
the different experts within the groups were not homogeneous, which undermined
in different ways the work of the rapporteurs of each group who found themselves
having to summarise disparate and incomplete information to provide a transversal
explanatory outline as complete as possible in terms of sectors and countries of the
European Union. Certain sectors and countries were thus studied in more detail
and in more depth than others.

Agenda of the meetings of the CEEP/CIRIEC Study

Coordination Committee

4 QOctober 1999, Brussels
3 April 2000, Brussels
9 Qctober 2000, Brussels

Group 1

3 Pecember 1999, Brussels
10 March 2000, Brussels

28 April 2000, Madrid

19 September 2000, Cologne

Group 2

5 November 1999, Brussels
17 March 2000, Brussels

12 May 2000, Paris

28 September 2000, Brussels

Group 3

18 November 1999, Brussels
21 February 2000, Brussels
19 June 2000, Brussels

4 Qctober 2000, Brussels

Group 4

16 November 1999, Brussels
11 February 2000, Brussels
30 May 2000, Brussels

26 September 2000, Brussels




Composition of the Coordination Commitee and the Working Groups

Co-Presidents

Members of the groups

Group 1: Regulation
Coordinator
Rapporteur
Members

Group 2: Financing
Coordinator
Rapportenr
Members

Group 3: Evaluation
Coordinator
Rapporteur
Members

Group 4: Good practives
Coordinator
Rapporteur

Members

residenis and ra

CEEP
Mr Fournier (F)
funtil June 2000}

Mrs Schuite-Beckhausen (D}

Mr Fawkner (UK) (transport)

Mr Lehman (F) (transport)

Mrs Escoiar Polo (E)

Mr Weening (NL) (energy)

Miss Robin (F) (energy)

Mr Gerard/Mrs Frank (CH) {radio-TV)

Mr Ruys (NL)

Mrs Diaz Cremades (E} (bank)

Mr Bertran (F) (telecom)

Mrs Detchart {F} (fransport)

Mr Metz (D) {transport)

Mr Gerard/Mrs Frank (CH) (radio-TV)

Mr Bauby (F)” {(energy)
Mr Decker (D)
Mrs Gonzalez (E)

" assisted by Mr Grousset and Mys Pflieger

Mr Plassmann {I})

Mr Helleryd (8} (loc. author.)
Mr Durrieu (F)

Mr Loff(P)

Mr Damas Ricoe (E} (transport)
Mrs Frank (CH) (radio-TV)

CIRIEC
Mr Cox (D)

orteurs of the groups included

Mr Bognetti (I}
Mr Barea (E) (telecom)

Mrs Ruiz Cafigte (E) (telecorm}

" funtif April 2000)

Mrs Cartelier (F)
Mr Cox (D)

Mr Debande (L) (transport)
Mr Obermann (A)

Mr De Block (B) (energy)

Mrs Greiling (D)
Mrs Waddams Price (UK}

Mr Glachant (F) {energy)

Mr Bance (F)
Mr Visco Comandini (I} {post}

The "Coordination Committee™ was set up with both co-presidents, the coordinators and rapposteurs of
the four working groups, and

Mrs Sak — secretariat CIRIEC

Mrs Tatin — general secretary CEEP

Mr Girardot - CEEP France

Mrs Kip — CEEP Benelux

Mr Thiry — Director of CIRIEC funtil December 1999/

The general and scientific secretariat was ensured by CEEP and CIRIEC jointly.

II. EXECUTIVE SUMMARY




Intreduction and EC framework

The preparatory work for the seminar to be held in May 2001 led in the four
working groups of the CIRIEC-CEEP project aims at studying the possible
applications and consequences of the new Arsticle 16 of the EC Treaty on the
procurement and provision of services of general economic interest. More
precisely, the four groups looked into the regulation of these services, their
financing, the assessment of their performance and possible good practices to be
implemented in each Member State.

Article 16 "recognises the fundamental character of the values underpinning
{services of general economic interest] and the need for the Community to take
into account their function in devising and implementing all its policies, placing it
among the Principles of the Treaty", as stated in the updated Communication from
the Commission on Services of General Interest in Europe'. The latter are thus a
"key element in the European model of society” and Article 16 "now confirms
their place among the shared values of the Union and their role in promoting social
and territorial cohesion’. These services also contribute to the overall
competitiveness of the European economy and are provided in the context of
continuously evolving markets and technologies."

Without constituting a right for citizens to claim for services of general economic
interest of a certain standard at European level, Article 16 puts on institutions and
Member States the positive obligation to promote general interest, and the negative
obligation to abstain from any type of behaviour that may endanger general
interest’.

The work presented hereafter is basing on the European legislation and
terminology, more precisely on the latter recently synthesized in the updated
Communication.

As defined by the European Commission, a service of general interest (SGI)
"covers market and non-market services that the public authorities class as being
of general interest and subject to specific public service obligations”. The concept
of a service of general economic interest (SGEI) "is used in Article 86 of the EU
Treaty and refers to market services which the Member States subject to specific
public service obligations by virtue of a general interest criterion”. Of course,
according to the subsidiarity principle, Member States keep the freedom to define
and structure the missions of general interest.

"At the heart of Community policy on services of general interest lies the interest
of citizens. ... As users of these services, European citizens have come to expect
high quality services at affordable prices. It is thus users and their requirements

! COMMUNICATION FROM THE COMMISSION - Services of general interest in Europe. COM(2000)
580 final, September 20, 2000,

Uniess otherwise precised, the citations under quotations marks in this section are all referring to this
Communication. '

*"The existence of a network of services of general interest is an essential element of social cohesion;
conversely, the disappearance of such services is a telling sign of the desertification of a rural area or the
degradation of a town."

*Cf. PUTTNER Giinter, "Die Aufwertung der Daseinsvorsorge in Europa”, Zeirschrift fiir éffentiiche und
gemeinwirtschafttiche Wirtschaft, Band 23, Heft 3, 2000, pp. 373-376.
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that are the main focus of public action in this domain. The Community protects
the objectives of general interest and the mission of serving the public.”

"Tn order to fulfil their mission, it is necessary for the relevant public authoerities to
act in full transparency, by stipulating with some precision the needs of users for
which services of general interest are being established, who is in charge of setting
up and enforcing the relevant obligations and how these obligations are going to be
fulfilled. Action at appropriate level, Community, national, regional or local level
needs to be taken to establish criteria for services of general interest. Such action
must be mutually supportive and coherent."

"Services of general economic interest are different from ordinary services in that
public authorities consider that they need to be provided even where the market
may not have sufficient incentives to do so. [...], if the public authorities consider
that certain services are in the general interest and market forces may not result in
a satisfactory provision, they can lay down a number of specific service provisions
to meet these needs in the form of service of general interest obligations. The
fulfitment of these obligations may trigger, albeit not necessarily, the granting of
special or exclusive rights, or the provision for specific funding mechanisms. The
definition of a specific mission of general interest and the attendant service
requ1red to fulfil that mission need not imply any spec1f1c method of service
provision. The classical case is the universal service obligation®, i.e., the obligation
to provide a certain setvice throughout the territory at affordable tariffs and on
similar quality conditions, irrespective of the profitability of individual
operations."

When giving "perspectives on how, building upon Article 16, the Community in
partnership with local, regional and national authorities can develop a proactive
policy at European level to ensure that all the citizens of Europe have access to the
best services”, the Communication also envisages to strengthen European co-
ordination and solidarity. The following is stated in this respect: "In order to
facilitate the evaluation of services of general economic interest the Commission
could envisage an examination of the results achieved overall in the Member
States in the operation of these services and the effectiveness of the regulatory
frameworks. Such an examination should take into particular account the
imteractions between different infrastructure networks, and the objectives of both
economic efficiency, consumer protection and economic, social and territorial
cohesion."

Within the above mentioned framework, it is thus the procurement and the
provision of services of general economic interest — and universal service
obligations when relevant - that are going to be investigated in this work, without
neglecting the processes to assess their performances as well as good practices that
could be implemented in various sectors and Member States. It appeared that the
four treated themes are closely correlated and the evoked issues do largely
interpenetrate each other. This state of things should clearly come out in the
debates of the discussion seminar. While presenting the situation of different

*The notion of universal service and that of public service obligation have been acknowledged by the case
law of the Court (Case C-320/91 Corbeau [1993]: Case C-393/92 Almelo [1994]) and developed in
Community legislation for those services, for which a commen regulatory framework has been put in place
to achieve a single European market.

This concerns noticeably the telecommunications sector.
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sectors in various Member States - without aspiring exhaustiveness —, the groups
also sought to place their analysis in a dynamic perspective that can take account
of the inevitable evolutions as much in the definition of general interest missions
as in the organisational and provision processes of the services under
consideration.

Hereafter are the summaries of the four main reports to which a separate report on
public broadcasting is added in part [II. This particular case was integrated in the
Treaties since the Protocol No. 32 (Amsterdam, 1997). Indeed, the general interest
or public service character of this sector primarily concerns programme content
and not the networks allowing broadcasting; moreover rather than economic, its
general interest objectives are of political, democratic, cultural and social nature.
Only universal coverage of the service brings broadcasting closer to the other
traditional public utilities, as water (supply and waste-water treatment), energy,
telecommunications and postal services, transport, banking services or waste
(treatment and disposal). These are used as examples in the four reports dealing
respectively with regulatlon financing, evaluation and good practlces of services
of general economic interest.

The preparatory work realised by CEEP and CIRIEC experts will be submitted to
discussion during a seminar scheduled in Brussels on May 10-11, 2001. Several

questions do indeed remain open (see part IV} and will be subject of exchanges
and debates at that occasion.




Regulation

Preamble

It will be recalled that with the introduction of Article 16, representing a synthesis
of two opposite views advanced by different Member States ar the
Intergovernmental Conference, Services of General Economic Interest (SGEI) are
now recognised as a principle of the European Union, even If they are not defined.
Article 10 puts on institutions and Member States the positive obligarion o
promote the general interest, and the negative obligation to abstain from any tvpe
of behaviour that may compromise the general interest.

The purpose of Group [ was to examine the regulation of public service
obligations (PSO) (as well as universal service (US) in some specific sectors)
through European legislation (sectoral directives), and the extent to which these

directives have been implemented by individual Member States. The structure of

regulatory systems, their control mechanisms, and certain specific characteristics
{e.g. access prices, guality, security) were analysed. The ultimate gim was to show
the respective weak and strong points of different regulatory madels and their
advantages and drawbacks, and to consider the possibility of transposing them to
other Situations.

Intreduction

After several months of research, it is striking to note how liberalisation and
privatisation (and thus regulation) differ strongly from sector to sector and from
country to country. We think that these differences can be mainly explained by
past history, different political choices, different technological situations and
different market failures (the characteristics of infrastructure needed to supply the
service can explain the variations in the extent to which competition can be
introduced into a sector). Thus, we think that there is no single model of regulation
that can be judged a priori as the best suited for all situations. It should be noted
however that, even in sectors where competition is quite strong, regulation and/or
price control have often been maintained at least for the present. The need to take
care of public service obligations prevents total neglect by the State. There is
strong resistance on the part of incumbents to the introduction of full competition.
It is thus important to look into the sectoral realities and practices.

Regulation in the European scenario

Among the main regulation features, it seems worthwhile to point out the

following two:

e A two-tier regulation
The general juridical framework derives from two sources: on the one hand the
Treaties and the European Directives (which at least in principle should be
transposed into norms by each of the Member States), and the proncuncements
of the Court of Justice; on the other, the laws and statutes of Member States,
which, provided they do not contradict the Directives, can be very different
from country to country,

®» Conflicts of interest between the competition principle (introduced by European
Directives) and general interest obligations
This potential conflict should be settled through a trade-off. This must bear in
mind the principle of subsidiarity, reflected in judicial pronouncements and
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practice indicating that defining public service objectives is a matter for
Member States. It still depends however on a political decision, which needs to
take account of the requirement of proportionality — i.e. in this case that any
departure from the general principle of competition should be clearly justified
by the benefits.

Main aspects to consider for SGEI regulation

In practice, the control exercised on SGEI is an outcome of legislation, governance
and social control. Thus all the constraints imposed on anyone operating in the
sector have to be considered, i.e. the laws and statutes specific of that sector:
general rules that have to be observed in any case; the decisions of specific and/or
general regulatory authorities; and, finally, relevant judicial decisions.

While traditionally the problem was to control the behaviour of a public or of a
private monopoly to avoid the abuse of monopolistic power to raise prices
(regulation of conduct), the aim of regulation now is usually to baild a market
framework where competition can survive (structural regulation), which is a much
more complex task.

Models of conduct regulation tend in practice to regulate the management choices
of the individual enterprises concerned, instead of being general and applying to an
undifferentiated set of suppliers. Their degree of specificity and detail increases
with the complexity of the individual activities to be regulated.

Structural regulation tries in practice to define a minimal set of general rules,
chosen because they are thought to be essential for full and efficient access to
networks or markets, allowing different competitors to seek to supply effective
services in ling with users’ demand. It is not a question of regulating behaviours
and choices, but of aveiding all discrimination among suppliers, who should have
equal rights to operate and to access infrastructures which function as common
carriers for public services supply in Europe.

Sectoral regulation

Each utility displays different kinds of market failures, and regulation of public
utilities must therefore be considered case by case. The choice between different
ways of bringing about competition depends on the characteristics of the sector: it
can be introduced by way of tendering, by controlling the level of prices and
preventing discriminatory treatment in the use of network, by introducing
substitute services, or by creating competition between networks.

Assessment of SGEI regulation

With the introduction of liberalisation, an enlarged market was expected that
should probably bring additional advantages. However, regulation appeared even
more necessary in order to create and control the overall framework. The aim of
normative output of the EU policy maker was to give priority to the
interoperability of national networks (especially to problems of interconnection
and technical harmonisation) and to separating network management and trading,
the main goal being to extend oppertunities of non-discriminatory access to
national networks. Of course, changing technologies modify the picture and make
it possible to exploit the potential of alternative networks or of larger cross-border
networks. This allows to spread the supply risk and maybe to reduce total capacity,
while eliminating some rigidities of the former fixed and high cost infrastructure.
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Concerning the various models of regulation and aiming at a fairly simple
classification, the group has considered three different models:

o The first can be identified by the presence of an independent sector reguiator
with rather extensive decisional powers consisting in a general supervision of
the regulated sector: this usually means the power to fix tariffs (for non eligible
consumers) according to some general rules set by legislator or eventually by
the executive power; the possibility to act and give orders ex ante and control
ex post operaling units to prevent unwanted behaviour., The strength of the
sector regulator varies in the single models depending on the power of the
competent minister, This model is frequently characterised by the presence of a
plurality of operating units often of private nature.

e 1In the second model, the regulator has less power (in some cases, a national
regulator is completely absent as for instance in Germany in the electric sector).
Tariffs are not fixed by regulators but by contracts; sometimes regulators have
an ex post control on tasiffs to avoid the exercise of monopolistic power. This
type of regulation is frequently adopted when a plurality of subjects was
already present in the market, before the regulatory process started. No
vertically integrated monopoly was present, and the role of local authorities
was very important. Ownership is now public, private or mixed. In any case,
what 1s involved is the local or regional public ownership only.

o A third model is characterised by the presence of a fairly public and fairly
integrated industry and where regulation has been until recently controlled by
the execuiive, namely the Minister; the recent changes have brought some
degree of autonomy to the regulator,

Although there is no unique solution, there has been a tendency to create
regulators (e.g. Scandinavian, Spanish, Belgian Authorities). In what sense may
they be more effective than competition authorities, which have been suggested as
an alternative and in some countries (for instance, Germany) adopted? Generally
speaking the application of competition law is more appropriate where market
failures are not of first importance and where the sector is working with a
reasonable level of competition. But we all know that competition law procedures
are very slow, act only ex-post and usually on a negative basis (i.¢. to prohibit
some types of conduct). Besides, unless structured and staffed by sector specialiry,
some competition authorities do not have expert personnel able to master the
intricacies of the specific sectors. Sectoral authorities on the other hand have
specialised knowledge, power to act ex-ante, flexibility of intervention. Their
weakness is that they may be more influenced by the parties being regulated, to
whom they have more proximity.

Public service obligation (PSO) versus universal service obligation (USQ)

There is no official definition at the European level of Public Service Obligation
(PSO). The fact that there is no general definition does not prevent public service
obligations from being implemented in a fairly uniform way. We find that in a
specific sector the same "core" of obligations is established in different countries.
The terminology varies from one sector to another and also depends on the
characteristics of the sector and the European regulation framework.

The main remaining issue is to evaluate the true cost of USOs with all the
problems of asymmetrical information between the incumbent and the regulator.
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The air transportation sector will be a special illustration in this matter, since a
public service obligation can be imposed by a Member State according to the rules
of the European Regulation. In case of divergence between the Member State and
the Commission, the final decision is taken by the ad hoc "Public Service
Council”.

In the telecommunication sector, each Member State may impose additional

requirement to the universal service, but it may not impose constraints on the -

universal service costs and the additional service may not be financed by
mandatory contributions by the market players. Other financing methods have
therefore to be found.

It has to be recalled that a public service obligation cannot hinder competition.
However the introduction of Article 16 in the Treaty will bring new questions
concerning the co-existence of the competition principle of the Treaty, the sector
directives, and the fact that Member States "shall take care that such services (of
general economic interest) operate on the basis of principles and conditions which
enable them to fulfil their missions". No one knows at present how the European
Court of Justice is going to interpret new Article 16.

What model of regulation?

As we can see, methods of regulation and regulators are chosen according to
overall complex considerations, where history plays an important role. There is an
interaction between the model of regulation and two main factors: the structure of
the industry before reform and political preferences.

In the present sifuation, it is difficult to say which is the "best” regulation model in
Europe. Models of regulation depend on the type of market failure, on the type of
relationships between politicians and bureaucracy, on the quality and
independence of public administration from vested interest. Besides, the principle
of substdiarity has to be applied, being justified by the fact that national regulators
probably have better knowledge of their countries’ sectors. Finally, the actual
mode of regulation of national SGEI reflects also the distributive policies that
strike a compromise among different interests, articulated in the specific social
contract.

Should one look to some sort of European Regulator, whose role should be limited
to evident market failures at European level, concerning mainly interoperability,
cross-border transactions and resolving conflicts of interest? This might be either
a Regulator emanating from and in some way dependent on the Commission, or an
Autonomous Agency with regulatory power, or else a Regulator whose members
should be national regulators (there is obviously a problem when there is no
national regulator)? This last solution gives regulators the opportunity to sort out
problems, to exchange information, to create a professional community with its
own standards, but also a place where national and possibly divergent national
public interests might be represented.

Conclusions

No regulation mode can be stated as optimal, because it always depends on the
sectorial and geographical situation, as well as on the technological development
of a specific sector. According to times and sectors, some modes of regulation {and
their variants) have proved their efficiency under specific conditions, which are not
necessarily reproducible from one sector or country to another. Let us remind that
the better a market functions, the less conduct regulation may be necessary, but the
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regulation of public service obligations remains one of the priorities of regulation.
The political input is thus still of utter importance to organise and support the
action of regulators. However, the government’s action potential should be
maintained through the large implementation of the principle of subsidiarity and
proportionality. :

National Regulation

No model of regulation can be defined as the "best": models of regulation depend
on the type of market failure, on the type of relationship between politicians and
bureaucracy, on the quality and independence of public administration from vested
interest, on public service obligations etc. Besides, regulation is a dynamic
process; it changes over time according to the evolution of the industry and o the
technological evolution that may lead to various types of monopelistic behaviours
and bottlenecks. Finally, the actual mode of regulation of national SGEI reflects
the distributive policies that strike a compromise among different interesis,
articulated in a specific social contract. At the present moment, no unified solution
should be imposed. Thus, a large space should be left to the principle of
subsidiarity, being justified also by the fact that national regulators probably have
better knowledge of their countries’ sectors. Obviously this does not mean that a
comparison of the advantages and disadvantages of different European regulation
is not very useful but such a comparison is feasible only with in-depth analysis of
each different sector.

The Furopean Scenario
Divergences among national regulations are limited in any case by the necessity to

comply with European directives and judicial decisions. As it is very well known,
European directives focused initially on liberalising SGEI sectors in Eurcpe to
introduce competition and reap efficiency gains. But SGEI are there to fosier also
some general interest, which might however clash with the practice of competition.
The recent introduction of Article 16 in the Amsterdam Treaty indicates that SGEI
represent a value for the EU and that competition cannot be the only object of
regulation.

Judicial pronouncement and practice indicate that defining public service
obligations is a matter for Member States; but Community laws oblige States to the
principle of proportionality, meaning by this that measures taken to pursue public
service obligations must not restrict intercommunity trade more than it is strictly
necessary to reach the objectives desired. On the whole, specific European
regulation concerning public service obligations regulation is rather weak. The
new Article 16 may lead to more specific regulation in this field both on the
European as well as on the national level.

The Integrated Market and Regulation

One of the aim of the EU was and is to create an integrated market. This goal has
not yet been achieved. One way to improve the situation is to create better and
more developed transeuropean networks in the sectors of transport, energy and
telecommunication infrastructures as it is conternplated in the treaties.

Another possible line of action is to have some sort of regulation at the European
le\.fel from the viewpoint of an integrated market. Its role should be limited to
evident European market failures, concerning mainly interoperability, cross border
transactions and conflict of inferests.

We feel that the possibility to create a regulatory body for each sector whose
members could be the national regulators should be explored. This solution would
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give regulators the opportunity to have a place where to sort out (transnational)
problems and where possibly divergent national public interests might be
represented.

On the European level, a developed institutional framework is clearly missing. In
some sectors, a European regulator was refused from the beginning, for example in
the telecommunications sector. In the energy sector, the Regulators’ Forums is an
interesting approach in terms of self-regulation, respecting the subsidiary principle.
The exact power of a Regulators’ Forum still needs to be defined. As a platform
for regulatory issues, the composition of a European Regulator Forum should be
restricted to the national regulators. The various stakeholders (government,
incumbent and new operators, providers of related services, clients/users, unions
ete.) should not be part of such a Forum, even though they might be consulted both
on the national and on the European level. Further, it should be mentioned that in
relation to antitrust authoritics, sectorial regulators are able to act faster and to
intervene ex ante. Another advantage is that they dispose of expert personnel for
the specific sectors.

Regulation leads to more transparency and to more information about sector
specific issues. This contributes to the goal of implementing an integrated market.
However, any regulation should keep in mind the ultimate goal: providing better
services and choices at reduced costs, with a certain quality level and in a socially
coherent framework.

Financing

Introduction

The objective of group Il is to analyse the financing medes of public service
abligations {universal service in some specific sectors) by considering the
European legislation (sectoral directives), but also to look into the reality in the
Member States. The aim is among others to show the advantages and
disadvantages of each financing mode.

In the process of gathering information about the various modes of financing
services of general economic interest (GEI), the working group encountered a
great variety of instruments. One reason of this variety is the complexity of the
(GEI notion; another reason is its dynamic aspect since a service considered of GEI
may change in content as the technelogy or the tastes of the citizens develop.

Securing the financial means and mechanisms to provide the networks and to
cover their maintenance, their security, their lasting existence and durability,
without forgetting their extension when needed, this is the goal public authorities
should pursue.

Public service obligation and universal service

In economics, the term public service relates to a service rendered equally to all
members of society, without connotation to its governance. A public service
obligation (PSQ) is an obligation imposed on one or more providers of a specific
market service by a public autherity to render a service of general economic
interest on that market, with specifications and under conditions that are defined by
the public authority. Public service obligations can be undersiood and defined by
each individual Member State according to the principle of subsidiarity — the
historical and cultural background will have a great deal of influence in this
respect —, but a public service obligation cannot hinder competition.

Similarly, a universal service (US})is a service rendered throughout a territory,
while a universal service obligation (USO) imposes to provide a certain service
throughout the territory at affordable tariffs and on similar quality conditions,
irrespective of the profitability of individual operations. The concept of universal
service {encountered as such in the postal and telecom sectors) is thus based on the
three public interest principles of universality, equity and continuity.!

Usually, a PSO cannot be sufficiently provided by the market mechanism. If a
public authority considers that certain services need to be provided, that public
authority can provide it either directly by giving this task or mission to an own
public firm, or indirectly by outsourcing this task to other (private or public) firms.
The fulfilment of this PSO rission requires resources that are obtained by specific
funding mechanisms, by the granting of special or exclusive rights or privileges,
which can be valued in terms of money, or by imposing the PSO on firms by
means of regulation. It may be noticed that a PSO mission can also be accepted
voluntary by private firms if the benefits of their reputation and of their response to
social pressure outweigh the cost of the PSO. But in cases of low profitability or if

' Communication from the Commission - Services of general interest in Europe, DOC/00/23, September 20.
2000.
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prices fail to cover costs, such public services will only be provided if the
enterprises on which a PSC is imposed receive adequate financial compensation.

To understand the new structure of delivering public services, it is important to
note that instead of the former monopoly, we now have a procurer of the service
(i.e. the authority organising the means to buy a service of general economic
interest) and a provider of this service according to the regulatory framework.

Possible methods of financing public service obligations

The financing modes of the SGEI will strongly depend on the procurement of
thase services, but the evolution of the content and character of SGEI as well as
the ongoing technological changes will also modify the solutions and answers over

time and sector.

According to the points of view and the various possible classifications, cne can
count several financing modes.

From the procurer’s point of view, five categories can be listed while hearing in
mind that users as well as non users may finance the public service obligation.

— The state budget;

- Specific financial funds;

— Additional access charges;

— Cross-subsidisation within a company,

—  Market prices.

But in terms of final financing sources, the above listed modes mainly correspond

to four sources:

—  The general taxpayer;

— The taxpayer facing a local, sectoral or specific tax base;

—  The owners or clients of the firm providing the PSO, or its competing firms in
the same market;

—  The user of the service.

From the provider’s point of view, one may distinguish the following instruments:

— A public provider with a legal task (classical utility that provides services with
an additional legal task to provide a certain PSQ).

— A Public-Private Partnership, with a specific contractual allocation to the
partners of the private service provision and the PSO mission. The contractual
or governance instruments (which may be obtained through a bidding process,
auctions, or otherwise} are specific funding mechanisms, concessions, lease
conliracts, management contracts.

—  Public regulation of private firms (exclusive rights, price-cap regulation, rate
of return regulation).

— Competition between providers.

~  Voluntary provision of a PSO by providers competing for social reputation or
intangible benefits.

Actual ways of financing public service obligations

It should be noticed that one has only a short experience — if any - in practising
financing PSO. Indeed, even if legal texts do exist and if clear dispositions are to
be found on PSO, few sectors and countries have applied the various financing
modes mentioned here. And when applied, the experiences are not necessarily
satisfactory. That pertains notably to the various Public-Private Partnerships (PPP)
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constructions. Some projects have turned out to be successful while others had to
be abandoned and the State had to take the deficit over. The problem does not
really lie in the financial participation of the private sector; it is the definition, the
assessment and atlocation of responsibilities and risks to the participants. As for
financing, the State is a captive participant, which has to renegotiate with the
private partners and eventually has to take up the bill in the case of failure.

The most important financial instruments that allow a choice to the providers of
certain services to also provide a PSO are the following four:

— Competition for the market of the service

- The "pay or play" system for the PSO-part of the service

-~ Additional access charges to finance the cost of the PSO

— Internal cross-subsidisation between profitable services and a PSO.

These different financing models are applied in the five sectors under
consideration (telecornmunications, electricity, passenger transportation, water and
financial services). This illustrates the variety of approaches that can be chosen by
the Members States in the financing of public service obligations. It expresses also
the subsidiarity principle’s exercise.

The variety of financing models (as well as the variety in the content of public
service obligations) is the main cause for the absence of a European directive
concerning the definition, the organisation and the financing of PSOs, which
leaves a rather large room for subsidiarity.

Advantages and disadvantages of different ways of financing public service
obligations

The following criteria were used in the study to evaluate the financing modes:

1. Extent of achievement of PSO according to quantity, quality, price, continuity.
security and other criteria

2. Incidence on state budget

3. Independence from governmental and pelitical decisions

4. Cost of governance and implementation, degree of bureaucracy

5. Chance of competitive tendering to reduce the needed subsidies, provided that
the standards of PSOs are clear and determined

6. Incidence: Who bears the cost of PSOs?

7. Competition neutrality versus competition distortion.

Regarding the or_der of priority of criteria, criteria 1 (Extent of achievement of
PfSOs)'and 6 (Incidence) are particularly important in the evaluation of the various
fma‘n_cmg modes; the other criteria, while also significant, are more in the nature of
additional factors.

So the_procurers of a PSO, the national governments and their subordinate public
authorities, may call upon a wide range of funding instruments. They increasingly
make use of financing instruments that combine private and public sources, the s0-
c‘alled ‘Public—Private-Partnerships, especially since the development of the private
fmangmg of infrastructure in the vatious European countries. In some sectors the
(p-ub.hc‘) financing of infrastructure is separated from the (private) exploitation of
this infrastructure, In other sectors this infrastructure can be {(privately) financed
from the revenue of the exploitation, by means of long term contracts. Optimal
lopg term financing requires an allocation of risks to those providers who are most
suited to bear each specific risk.
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Conclusions

All along the work, it appeared that no ideal financing system does exist and
bidding could be the most competitive system in case there is no market.
Moreover important prerequisites for a well-functicning tender system lie in the
length of the terms of the contract, the detailed definition of the service to be
rendered (and its conditions) and the renegotiation conditions. The know-how to
draft the contents of a new tender procedure is also vital and the public authorities,
by not delivering the services themselves anymore, loose insight in the market
practices (real costs, margins, professional and business "secrets"). Control never
replaces the fact of doing it oneself, which implies know-how and total access 10
information (inclnding financial one).

Some pretend that to better know the costs of a public service obligation, one
should favour the bidding procedures (public tender), since bidding competition
should reveal the real cost. Besides a precondition for compensation could be that
the costs are to be explicited correctly. However it is quite difficult for the State or
the regulator, who is not an operator anymore, (0 clearly define what has to be
done and which costs can be taken into consideration, especially in case of
technological change. Moreover, the cost staled in a bidding procedure is a cost
promise, which is not necessarily contirmed in reality; the failure and bankruptcy
of the candidate can not be excluded, the price and quality promises might not be
encountered, etc. Thus the price/cost resulting from a public tender should rather
be understood and analysed as the entry cost into the market.

The general conclusion is that the financing of a PSO is embedded in a wider
procurement context, which co-determines the success of the desired provision of a
SGEL Tt is increasingly difficult for a public authority to provide directly and
solely a SGEI in the sectors investigated. New financial instruments are developed,
tailor-made for specific PSO-contracts. This close relation between financing and
governance asks for a new approach by the public authorities. The traditional
public funding was not that much oriented on allocative efficiency, because the
political lines of control were much shorter in the past, and non-allocative
objectives were more dominant. The new approach is searching for the optimal
trade-off between most efficient (non-distortive) modes of taxation and the
(informational and incentive) cost of governance associated with these modes of
taxation. It is also realised that financial funding by means of taxation has o be
supported by the understanding and cooperation of users and clients, which
element is part of the procurement process. It is a challenge for the European
Union to give orientation to these developments, to respect the principle of
subsidiarity and to make them transparent for the European citizen.

Evaluation

The report, carried out as part of the study "Conditions for the supply of services of
general economic interest in the context of the implementation of the new Article
16 of the Treaty of European Union”, concerns performance assessment. Its aim is
not to undertake a comparative assessment of performance, but to draw up an
inventory of national experience and good practices, establish a common
vocabulary and share references, in order to define what performance
assessment could be within the European Union.

Without claiming to be exhaustive, the report describes the wealth of national
experience, in particular in Belgium, Finland, France, Germany, Great Britain,
Spain and Sweden, in four essential sectors - telecommunications, energy, water
and purification and the post - in order to generate community deliberations and
contribute to the emergence of a common approach.

Taking complete account of the complexity of assessment

Owing (o the tasks assigned to them, "services of general economic interest" are
subje_ct not solely to the commeoen law of competition, but also to conflictual
relations between the rules of competition and their general interest tasks.

These conﬂictual relations are not fixed and stable, but develop according to the
passage of ltime and their area. They are particularly influenced by national
history, tradltiops, institutions and culture. The ways services of general economic
}nteretst are put into operation are closely dependent on the societies in which they
unction.

Assessment is only meaningful when taken in connection with the designated
objectives and tasks, which in their definition derive from three sources - the
consumer, the citizen and the society - and have three components - guarantee of
the exercise of people’s fundamental rights, social and territorial cohesion and the
definition and conduct of public policy.

_Performance assessment features a different function from regulation, but also
is a necessary element of the latter. Regulation has to be supported by relevant
assessment and generate it. At the same time, assessment must enable dysfunction,
differences in quality and/or type of service from one country to another to be
comprehended. We therefore place the accent on the way tasks inevitably evolve
along with the regulatory context.

A series of parties are involved in services of general economic interest. Their
interests are different, in some cases opposed, and therefore their relations are
mflqenced by lack of symmetry in information and expertise. Performance of a
service of general economic interest is a pluralist concept.

The 'relativej performance of services of general economic interest is based on close
relations with the territories, on different scales -local, national and European.
Assessment can relate to different and/or complimentary levels, each one having
its specific aspects. -

Performancg can bfz appraised according to varying time scales, in the very short
term, according to immediate satisfaction with the service, its quality, effectiveness
and management or in the medium, even long term, for effects more spread out
over time. Services of general interest often have their structuring effects in the
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long term. Performance, sometimes irregular, of services of general interest can be
influenced by positive or negative external factors.

Performance assessment is now proving indispensable, but also complex owing to
the multiplicity of objectives pursued. The specific characteristics of aims,
organisation methods and the parties invoived lead to "performance" having a
definition beth complex and without uniformity.

On this basis, it is possible to make a number of proposals and recommendations in
order to promote performance assessment within the European Union as an
essential element in implementing Article 16 of the Treaty. A reference schedule
has therefore been proposed for the types of assessment criteria which could be
generally applied to all sectors and also recommended are the principles and
structures necessary for putting this assessment into operation.

Proposal for a reference schedule

The proposed schedule presented on the following page is intended to give an
overall view of the various possible angles of approach to assessment. It must
be elaborated in a more specific way at sectoral level and according to the
categories of party involved (users, authorities, etc.). However, when an
assessment scheme is being studied it enables what is, and is not, the subject of
performance assessment to be properly identified.

The generic approach means that all the criteria and fields listed cannot be
standardised. The proposed schedule provides overall coherence. Each criterion
has its relevance, but their cross-reference enables the varying dimensions inherent
in services of general economic interest to be connected. For instance the price
criterion for the service must be related to its nature and quality.

It is noticeable that assessment criteria such as productivity and economic
profitability have been left aside. The latter relate to conventional economic
assessment and as such lie outside the scope of this report. Criteria of this kind do
not feature in the directives and laws and are left to the appraisal of public or
private sector shareholders and the market. On the other hand, and over and above
what is usually understood as "benchmarking", we have tried to cover the whole
series of objectives which could be set by public authorities, so that the
assessment of the system’s performance, including its regulation, can enable its
effectiveness and efficiency to be examined.

The indicators taken from the schedule must be compared to the analysis filter of
the quality particular to the analysis criteria selected. In order to be broadly and
democratically used, the performance indicators for services of general gconomic
interest must themselves obey a number of qualify criteria, such as relevance,
efficiency (cost effectiveness), reliability, comprehensibility and integrity (not
conducive to unwarranted behaviour),
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Type of
performance

Proposal for a reference schedule

Field of assessment

Possible indicators in development

Price of service

Price, tariff and development

List prices and real prices

and tertitorial cohesion

Universal access, social

Connection and supply

Obligation to connect and supply, rate of
cuts, pre-payment rate, etc.

Secial access

Sacial prices, particular terms tor
disadvantaged users eic.

Phiysical access

Arrangements for the elderly and/or
disabled, elc.

Territorial access

Metwork’s territorial density service to rural
zones and zenes in difficully, ete.

Quality of product and
service suppiy

Continuity/general quality of
service

Quality of network (speed of mail, water
pressure, power cuts, etc’), possible
breakdowns, cte.

Safety Users’ physical safety, environmental safety.
clg.
Possible confidentiality (correspondence.
communications)

Change Research/development

Change in supply owing to technical
progress and secial expeciations, elc.

Relations with
individual consumers

Clarity and transparency of supply
and contracts

Analysis of contracts

Invoicing Readability, error rage, etc.

Intervention Speed and quality of intervention on request
for service {connectioa, repair, visits, eic,)

Reaction Time for reply to mail, etc.

Treatment of complaints

Speed and quality of treatment

Indemnity for non-compliance
with contract/criteria

Service charter

Rate of consumer satisfaction

Survey, enguiries, opinions, etc.

Positive or negative
external factors

Cohesion and territorial
development

Territonal imbalance, territeries”
attractiveness, etc.

Environment protection and
sustainable development

Impact studies, compliance with possible
quotas, elc.

Employment

Direct, indirect, induced

Effects on other activities

Specific indicators to be created

Other specific national
objectives

Public policies (security of supply,
diversification, iong-term
planning, etc.)

Specific indicators to be created

Public safety

Specific indicators to be created
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Pluralist, specialised and autonomous assessment bodies

How to define, conduct and use performance assessment of services of general
economic interest? Replying to this question, implies taking into account the
specific characteristics of services of general economic interest, which has led us
to emphasise six essential features.
1/ The bodies entrusted with assessment — Offices or Observatories or ... - must be
accessible to the plurality of parties involved, in their expectations, aspirations
and interests; any hindrance to the active participation of one of the parties will
impoverish assessment and harm its legitimacy. No single party must assume - de
jure or de facto ~ the monopoly of assessment. The best guarantee of involving all
parties is that representatives of each party should belong to the structure defining
the assessment guidelines and their follow-up.
2/ We have insisted on the specific nature of assessment at the same time as its
relationship with regulation. Assessment does not have the power to arbitrate or
penalise, but the equally essential power to speak and reveal. We therefore
recommend that the bodies entrusted with assessments should be specialised in its
definition and conduct.
3/ These bodies must have margins of autonomy in their relations with the
various parties concerned. There is the risk of some of the parties appropriating
assessment if the assessment function is entirely and solely dependent on them.
This could, for example, occur if assessment is entrusted solely to bodies in charge
of regulation or to politico-administrative bodies which define regulation or, on a
European scale, to the Commission alone. Assessment must take into account the
plurality of sources of information and expertise; schemes giving “recourse” must
enable the way in which assessment is cenducted to be contested and generate
counter-expertise. Bodies entrusted with assessment must possess real means of
expertise and investigation, guaranteed as far as possible by law.

4/ Bearing in mind the proposals for the reference schedule, bodies entrusted with
assessment must be in charge of a specific sector (possibly transport, energy,
water purification, telecommunications or the postal services) even though it
would be useful to prescribe exchanges between sectoral bodies. They could
exchange experience and good practices and regularly examine the interaction
between sectors (increasingly frequently the same operators are to be found in
different sectors).

§/ Tt is clear that the bodies entrusted with assessment must be appointed at each
Member State level (on a scale which can be local); at the same time at
community level, it is necessary to devise methods for exchanges, encounters,
comparison, co-ordination and even harmonisation; the latter could also be a
support for national efforts. The European dimension is increasingly important
owing to the markets concerned becoming less and less national; the parties are
becoming more transnational to the point where one can speak of "Euro-
operators”. At the present stage and to start the assessment process, as proposed in
CEEP’s 1994 report, an Observatory could be founded. It could be attached to
the European Parliament and thereby, in communication with national bodies,
possess real legitimacy.

6/ Lastly, a cost ratic must always be observed between the projected schemes for
assessing performance and the advantages accruing from the system’s
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effectivg_mess. Consequently, some indicators could only be subject to periodic
nsearchlights”.

Giving the parties capacity to act

Assessment has several objectives, but its aim is te supply information as
objective as possible about the way a sector works. It is then up to the parties to
draw the conclusions relating to the objectives which they set themselves,
Assessment must therefore, by supplying information, provide the basis for public
discussion, and contribute to forming a European public opinion, an essential
conditjion. The discussion’s democratic character will depend on all the parties’
capacity to take part.

The various public antherities will naturally be present. Formerly they often had
Lhe.molnopoly on legitimately making their voices heard. They will continue to
maintain a strong presence insofar as they assume their role of laying down the
sector’s general interest tasks and regulation. The operators, as well as big
industrial customers, will also have the necessary resources to take their place i;
the discussion, as they have already done in the deliberations on the directives and
transposition laws. )

The probl_em arises mainly for the residential consumer-citizens. Examining the
various situations in Member States shows that they are rarely in a positign to
make their voices effectively heard when they are not provided with a structure
enabling them to have access to the discussion in a firm and sustainable way,

The creatjon of consumer-councils’, armed with their own expertise and means of
commumcgtion, could contribute to assessment’s effectiveness and enable
consymer-c:ltizens fuily to play their role by giving their judgement on the way
services of general economic interest are organised and regulated. The
appointment of "mediators" could also contribute to the recognition of consumer
aspirations.

Strong political will

Pu.tting these proposals and recommendations into operation supposes the
existence qf a strong political will, to overcome the reluctance and obstacles
Spme parties emphasise the inherent difficulties and complexities in order tc;
hinder, even obstruct, the exercise. In the case of public authority officials
assessment can lead to revealing objectives which they do not always want tc;
make explicit. Some operators can count on users not being in possession of the
accurate facts for making comparisons. The parties who consider themselves to be
11'{1 a favourabie position in the division of rents may not want true transparency;
etc. ,

By developing a progressive dynamic for assessment, reluctance and obstacles
will be overcome to a much greater extent than by making rules or giving orders.
Therelfore we recommend, without waiting any longer, that every kind of
experiment be conducted, however partial it might be. .

Article }6 Qf the Treaty of European Union recognises that services of general
economic interest are components of the Union’s "common values". It
emphasises their role i the promotion of "social and territorial cohesion".

lI[ is not obj ive his report to exam W 4 i
one of the b]f!Cth s of i i f b} i £ 1Y mus
. c p ine the ays of representing consumers; f

ensure their own leElumacy and democratic action, ! thes
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These strong words will remain meaningless unlgss thgy are given sul.)stanc'e in
each one of the areas concerned and are reflected in their effectiveness in society,

without being used as an alibi for forms of national protection.

Elaborating performance assessment for services of general ecolnomic.igterest is
the key way ahead for them to go from strength to strength in fu]fllh.ng their
purpose, which is te respond to the needs of consumers, citizens and society and

their future development.

Good Practices

There are well over 10,000 enterprises in Europe engaged in providing services of
general gconomic interest to customers, the general public and local communities
on a daily basis. They are active over a wide range of sectors and at a number of
different territorial levels — local and regional, national and pan-European. In order
to show the efficiency, innovative approach and special capabilities of enterprises
engaged in providing services of general economic interest, the "Good Practices”
working group has adopted an approach based on the following definition of “good
examples" of the work of enterprises engaged in providing services of general
economic interest.

"Good examples' of the provision of services of general economic interest are
organisations or bodies that have created some kind of added value for
constmers and public authorities that cannot nermally be provided (or not as
efficiently) in another form of organisation.

The working group sent a letter to enterprises engaged in the provision of services
of general economic interest and their national associations to explain the purpose
and conduct of the study. In addition, based on the above definition the letter
explained to the enterprises what a good example is. To illustrate this, in the
appendix to the letter the working group outlined three categories of good practice
in the form of the following questions:

1. In what way are public uviilities developing new, more innovative or
additional services of general economic interest, and what methods are
they using to define objectives precisely and to monitor their
implementation?

2. How is the general economic inlerest heing served by the internal
crganisation and management practices of enterprises?

3. How are public autherities and enterprises increasing their economic
efficiency in implementing objectives for services of general economic
interest?

Also, a form was attached to the letter in which the enterprises were asked to
present in a few words their main activities and their good practices and to name a
contact person for further information. There was little response to this request,
which was sent to the National CEEP sections, most CEEP-affiliated enterprises
and other associations of providers of services of general economic interest.

However, a large number of examples proposed by the enterprises contacted did
not fulfil the defined criteria. For example, a number of enterprises submitted
commercial initiatives that could only be regarded as marketing campaigns aimed
at increasing competitiveness. Some examples are:

- Improved access to the services of the enterprise, e.g. by e-mail and e-
commerce (these examples were not considered as good practices, because in
this context only better technical possibilities for the use of the existing
services were created, while further objectives, such as territorial cohesion,
were not to be achieved)

- Easier payment, again by e-mail (same reason for the non-inclusion in the
good practices as above)
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. Additional services aimed at increasing customer loyalty, such as special price
reductions for customers (in particular customer loyalty programs as
conventionally practised in competitive markets)

. Marketing campaigns, including sponsorship campaigns (the submitted actions
were essentially those which are generally practised on the market, so that they
could not be considered as good examples in the meaning of the above
definition).

A large number of enterprises submitted examples that, in effect, gave the actual
purpose of the business as an example of good practice. Among this group were
enterprises involved in urban development, but it also included service companies
in the public banking, transport and energy sectors. Close scrutiny of these
submissions revealed that they did not meet our definition of "good practices”,
even though they all described innovative measures that had led to improvements
in performance, quality and cost of the services offered.

The working group was forced to conclude that a fairly large proportion of
enterprises engaged in the provision of services of general economic interest had
not spontaneously seen any difference between their "normal” practices, which
they regarded as "good", and "good" practice in the sense of the definition given
above. This led the working group to look for the reasons behind this phenomenon,
as we had expected this particular group of service providers to make a precise

distinction.

One likely explanation is that enterprises that provide services of general economic
interest have a different self-image than purely commercially-orientated
enterprises, and that in some cases this leads them to believe that their services
should a priori be evaluated differently from those of purely commercial
undertakings. This conclusion has apparently led some enterprises to regard their
"normal” everyday service, i.e. the purpose of their enterprise, as "good practice”.

Another possible reason is that a clearly defined national concept of "service
public" and services of general economic interest — as in France, for example -
does not exist in all Member States. This does not mean that there is no
comparable organisational framework in these Member States, but because these
services are sometimes defined on a regional or municipal basis rather than by
central government (and even this may only apply to certain economic sectors),
and because of the extreme diversity of practices due to differences in traditions
and behaviour, it is difficult to adopt a uniform set of criteria at European level.

However, the main reason for the relatively small number of examples of "good
practices” received may well lie in the fact that many companies are currently
focusing their efforts on fighting market competition. Providers of services of
general economic interest have recently come under severe pressure (o adapt to
market conditions, and in some cases this may have relegated the importance of a
most extensive development of these services to the background. Competition
forces enterprises to improve the quality of their services, increase efficiency and
cut prices. Competition is probably the most effective means of bringing this
about. However, beating the competition should not be regarded as the sole
objective of providers of services of economic interest. Rather, market forces
should help them to find ways of providing their services more efficiently and of
promoting social and territorial cohesion in their role as providers of services of
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‘general ec_onomic inie.re.st. These enterprises have a special function that goes far
beyond simply providing services that could, in principle, be provided by
“anyone”.

One of the recommended conclusions of this working group is consequently: that
the Community on the one hand and Member States and enterprises on the other

" pave to pay an increased attention, within the conditions of market competition

and with‘its he}p, }o invigorate the obligation imposed by Article 16, which plans
o establish principles .and_co_ndltions that enable services of general economic
" interest to carry out their missions in a way that promotes and increases social and

© territorial cohesion in the Member States and in the European Union as a whole

" In addition, it should be mentioned at this point that the work of the "financing
f=)

services of genergl qconomic interest" and "performance assessment of services of
general _economic mtgzres't” CEEP-CIRIEC working groups in particular has
EliI'EE.ldy included examination of other interesting practices of several providers of
services of general economic interest. )

Taking the above into account, the working group has selected below a number of
examples of enterprises that are setting exemplary standards of good practice in the
provision of services of general economic interest:

1. Social cohesion

I Territorial cohesion

ME Access to services and level of service guarantees

IV.  Customer care and involvement

V. Cooperation between providers of services of general economic interest

VI. New services -

VII. Environment

VIH. Employees and conditions of employment

Conclusions

Bothlthe Cqmmunity and the Member States are committed to the common goal of
creating principles and conditions that will enable services of general economic
interest to function efficiently. The enterprises responsible for providing these
services are currently under considerable pressure from market competitian al;d
this ocgqswnally prevents them from developing their special role H.ow’ever
competition shoul@l serve only as a means of hel}ping enterprises to lwork moré
efficiently and achieve the greatest possible henefit for customers and society as a
whol;. These enterprises have been, and continue to be, extremely efficient %EE:]I'ViCE
providers. However, it is crucial that they be given the necessary "rc;om to
manceuvre” 0 enable them fulfil their task of developing services of general

economic interest. The Community and its Memb i
b, y er States must work to make this

The working group recommends that a permanent working group be appointed to

monitor the developmﬂent of services of general economic interest. This working

ig;\?;%h‘:fgéilfioélea é;ood practices" on services of general economic intere;

P jnstimtjone utsg: I3[5 models, and mak_e them available at regular intervals to

O s, the Member States gnd.mterested members of the public. This
ould be another smail step towards achieving the goals of Article 16.
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Regulation of Services of General Economic Interest

éECTION 1 — PRELIMINARY CONSIDERATIONS

-_: In this paper we will discuss different methods of regulation of Services of General
+ Economic Interest (SGEI within the European Union, with special attention to the
~following sectors: energy, transport and telecommunication.

" Regulation in the European scenario

- When studying regulation in the EU we must keep in mind some specific features
~ of the Buropean scenario.

A two-tier regulation

First of all we have a sort of two-tier regulation, since the general juridical
" framework derives from two sources: on the one hand the Treaties and the
European Directives (which at least in principle should be transposed into norms
by each of the Member States), and the pronouncements of the Court of Justice; on
the other hand the laws and statutes of Member States, which, provided they do not
contradict the Directives, have a wide-ranging of discretion.

Single market, competition, general interest

Another fact to keep in mind is the general orientation of the Union regarding
SGEIL One of the aims of the Union has been from the start (o create 2 common
market. In the course of time, reinforced by the adoption of the Single European
Act, this concept gave way to the idea of a single integrated market.

In line with this philosophy even the SGEI, which initiaily were considered as
belonging to the excluded sectors (excluded that is from the rules of competition),
were subjected from the mid-1980s to the general rules of the common market.

The idea was to liberalise, albeit gradually, SGEI sectors that at that time were
mainly under a regime of vertically integrated monopoly (a word of caution: even
in that period there were marked differences in the management of SGEI in
different European countries; just to give an example, the electricity sector in
France and in Germany showed marked organisational differences, the first being
much more centralised than the second).

The process of liberalising the excluded sectors to introduce competition, in the
hope of reaping efficiency gains, was and is not without difficulties since SGEI
operate where market failures are present and competition does not come naturally.
Besides, SGEI are there to foster some general interest, and this often means that
there can be a kind of trade off between general interest and efficiency.

A unified solution for SGEI is moreover complicated somewhat by the fact that
they are managed differently in different European countries. Past history,
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different geographic conditions and access to natural resources, different political
choices are relevant factors. Ownership structure, number of producing units,
centralised or decentralised systems, technologies have also contributed to the
emergence of different operative systems. Even the concept of general interest is
viewed in very different ways: while for instance France and Belgium have
elaborated a very precise concept of "service public”, other countries have no
unified definition of general interest.

Limits of EU institutions in dealing with conflicts of inferest

It is obvious that the general interest may clash with the practice of competition.
This potential conflict should be settled through a trade-off, requiring however
some kind of political decision. One may wonder if the decision-making structure
designed to resolve conflict of interests in the EU is totally satisfactory, i.c.
capable of deciding trade-offs of a political nature at the European level.

From a constitutional point of view, the Union is not comparable to a fully federal
state. In reality the process of economic union is well ahead of political
integration, (if ever this is achieved in the EU) - witness the recent discussion on
the institutions of the Union (with very divergent positions) and the frequent
reference to the "democratic deficit" of the centralised European institutions. The
Parliament, the only European organ to be elected directly, had until recently very
limited powers and even now, after the recent reform, is not the primary actor in
shaping the overall policy of the Union.

The trend toward stronger attention fo the general interest at EU level

The previous strong focus on liberalisation has now been tempered by the

recognition that the public interest dimension cannot be totally ignored. Article

16, introduced ex nove in the Amsterdam Treaty is an indicator of the new

situation. This article makes an explicit reference to services of general economic

interest:

"Without prejudice to Articles 73,86 and 87!, and given the place occupied by

services of general economic interest in the shared values of the Union as well as

their role in promoting social and territorial cohesion, the Community and the

Member States, each within their respective powers and within the scope of

application of this Treaty, shall take care that such services operate on the basis of

principles and conditions which enable them to fulfil their missions.”

As it is now, it represents the synthesis of two opposite views advanced by
different States at the Intergovernmental Conference. Some States thought a
modification of the Treaty wounld be appropriate because community law was too
much in favour of ensuring competition and free circulation, disregarding other
interests, such as social needs answered by public services; other States thought
the Treaty provisions were sufficient to combine respect for competition rules with

the missions of public services.

' Art 73 is on State aid in the transport sector; art 86 deals with the rules of competition applied to public
undertakings, and art §7 states the characteristic that aids granted by the States must assume.
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Art. 16 has been located in Part one of the Treaty, dedicated to the Principles of
' the Union. This .indicates that SGEI now represent a value for the E.U. ”Servicé of
: :general economic interest” is not, however, defined, and can be interpreted as an
+ autonomous Co‘mm.unity conecept. Art.16 puts on institutions and Member States
~ the positive obligation to promote general interest, and the negative obligation to
- abstain from any type of behaviour that may endanger general interest.

- These obligations, although not detailed, can be controlled by the Court of Justice
Member States and EU institutions share the competence described in art 1‘6 [O.
“be applied within the principle of subsidiarity. The Treaty does not hc.)we,ver
define the respective powers of national and Community institutions. Judicial
- pronouncements and practice indicate that defining public service objectives is a
mfittgr for Member States; but Community law commits Member States t;) the
pqnmple of proportionality, meaning that measures taken to pursue public\ service
objectives must not restrict inter-community trade more than is strictly necessar
to re.ach. the objectives desired. The principies and the conditions for thz
functioning of public services that should be supervised by the EU and the
Member States are not specified. On the basis of the Commission’s practice and
of.the. pronouncements of the Court, their essential features may be defined by the
prm(j‘xples qf equal treatment, and the quality, continuity and adaptability of the
public service. The exact content of these principles and the decision as to which

level (Community or Member States) is i ini
) 18 competent in definin, is sti
matter of uncertainty*. g them is still a

Qne must fbea{blln milnd this scenario when discussing regulation inside the EU
since any feasible solution must take into account th isti ituti

Ce feas e existing constitu
political situation. ) onel and

Main aspects to be considered for regulation of SGEI
A broad concept of regulation

What should we look at when examining the control of SGEI?

In practice, the control exercised over SGEI is an outcome of legislation
governance and social control. This means that we should consider all thé
constraints imposed on any party operating correctly in the sector whether laws
and statutes specific of that sector, or general rules that have 1o be observed in an{r
case. We should also consider the specific or general authorities that have the
power to "monitor” operators’ behaviours (e.g. Anti-trust authorities, which are
entitled to prevent or punish behaviour that may be damaging for the ;narke[ and
'sec.to.ral aut.h‘orities acting only within the sector assigned to them). Fir;ally
Ju%;cml dec:151‘ons need also to be considered. This broader concept of regulatior;
:;\;}f help us in bettgr understgnding differences in the operations of SGEI in
erent countries. Ditferences in the regulatory environment result from a variet
of factors, of which the activities of sectoral authorities are just one Y

2 )
On the interpretation of articie 16 se .
e Lang A., L'article 16, i . ‘
del Trattato della Comuniri e dell’ Unione Earopea, Cedam, !Salgozzcgcgghggiig; ici R. (eds), Commentario
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SGEI, networks, market Jailures

tions: why do SGEI need some kind of controi? And

Two other important ques
f control changed so that a new model of

why has the consensts on the type o
regulation is being sought?

ect intervention by the state. One reason for possible
interference with the market is the desire to protect low income consumers, or to
guarantee supply of the service all over the country. or, given the strategic
importance of a certain sector, to protect some pational or some public interest,

however this may be defined.

SGEI are generally subj

e consideration that if we leave the market o itself
1 because of market failures, due to
the sectors where public utilities are

The other reason is based on th
the solution produced will not be optima
prevailing conditions of natural monopoly in
to be found.

If we try to understand why public utilities display market failure, we realise that
this comes from the fact that they usually provide services through networks.

A network can be defined as a "set of points (or nodes) and interconnecting lines
(or edges) organised with the object of transmitting flows of energy (electricity,
heat), information {sound, data, pictures) or material (water, freight, passengers,
etc.). Each point can be an originating node from which the flow is emitted, a
terminating node, that is a node receiving the flow, or a node that plays an
intermediary role of transmission, storage, amplification, co-ordination,

dispatching and so on. The essence of a network is that (almost) every pair of
n3

nodes can be linked by more than one line™.
From the above definition two things stand out: first, a network is the
infrastructure without which service cannot be provided; secondly, to exploit the
infrastructure properly a very strog co-ordination of the flows transiting through

the network is needed.

Networks are associated with market failures for several reasons: they usually
involve large fixed investments, economies of scale, economies of scope, club
externalities. On the other hand, the need for co-ordination also tends naturally to
lead to vertical integration. Some examples: railway track can only be properly
exploited if we have some kind of co-ordinated schedule to avoid congestion and
to allow connections etc. Similarly for electricity, where supply must exactly and
constantly balance demand (storage of electric energy on any scale is very
difficult), dispatching must be provided by some co-ordinating unit. Operators
controlling the network can quite easily control the entire process since they can
convert their position of dominance over the essential input (the network) to gain

control of upstream and downsiream segments.

} iberalization of Network Industries, Exropean Economy. 1999, n. 4, p. 81. The whole issue dedicated to
network industries contains valuable informaticu and discussions on the subject.

__W}mt type of regulation? From conduct to structure regulation

The existence and extent of natural monopoly in public services are however now
“being ql_leshonf::d. Economic theory has described a number of situations wh “
hierarchical or integrated structure is better than market solutions. One of thev,: ff
when marke.t imperfections produce corresponding rents that incr.eaqe tranqac:t' !
‘costs, maklng market interactions inefficient and unreliable ‘In thi\q c;(:n
integrating market relations would internalise the corresponding ‘fents dt’:cr ‘..e
transaction costs and ensure co-ordination of the various prOdUCtio,n ; easfa
Internalisation would also obviously present some problems: mainly s Fl’l Zses.
inefficiencies® and internal co-ordination costs. ' y so called X-

- Another c_onsideration .is that in highly complex sectors with rapid technological
_. changcl simply 'adoptmg market relations could probably produce greater
. uncertainty and risks, especially in investment policies.

C Buta bette; understanding of network systems has shown that vertically integrated
monopoly is not always the best solution. It has been realised that the existeﬁce f
a network does not necessarily imply a situation where no competition ca t;)
mtr.oduf:ed. Vertical integration, while allowing better and probably less costl o
ordlpanon, .has? tlhe disadvantage of reducing the incentive to be efficient k H?‘/ e
can 1so}ate individual segments where competition can be introduced, it is : 08 "Obr;e
EQ avoid, at least partially. the damage done by the unbundlin 1 and p{o‘t’]' n
s1zeqb]e blenefits. This conclusion has been encouraged not on]ygt; theor ?’d”}
considerations, but also by technological breakthrosghs that haveyreducefi lft?e

importance of some specific networks i i i i
inpo s or potentially made it possible to do without

Tﬂrgdluorllally the ;_Jrobl@n was to control the behaviour of a public or of a private
Givr;ip& y ti).avmd prices reflec_tmg monopoelistic power (conduct regulation)
Siven | 'c; u tninate tanihof building a market framework where competition car;
. 1t is clear that the aim of regulation ma

‘ f y now be a lot more complicated
i;zrl;;ture regulatlon).. Mode%s of conduct regulation tend in practice to fegulate
Conceigielfgement ccl;(;;ces of individual enterprises. Instead of being general and |
an undifferentiated set of subjects, their d ifici |

coneet . - s, their degree of specificity and

etail increases with the complexity of the specific activities o be regulated. ’

Sﬁluctuial regulation in practice tries to define a minimal set of general rules
anos‘sinn egg;:fse they are thqught essential for full and efficient access to networkls’
demandgkl. : erent compeutors to supply effective services in line with user%:
& discr.i mir ?ot a quesu%nf;)f regulating behaviours and choices, but of avoiding
ation among different suppliers who hav ' d

u . : i e equal rights to operate and
access the infrastructures which function as common carriers for thepsupply of

* X-inefficiencies i ictenci i

o by effol:-:];; fg:j;r;??ﬁ:ggfg_armbutqd 0 lack of motivation by managers and employees to produce

determined by technical fa.ctors Clng i theory, Ihe relation betiween inputs and outputs is noltgtotall

they want to stay in the mark - Competition is one important factor to induce people to give their b S,
arket, while enterprises operating in cordition of monopoty, feeli;g sectfrlg r:it:}:{

produce less effort, The first to introd i
. . ‘ u i i i
Dnivorsity bress. Cmbeidin 1678 ce this term was Leibenstein H. in Beyond Economic Man, Harvard
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public services in Europe. Obviously also this type of regulation must comply with
public service obligation.

Regulation in different sectors

The issue of regulation of SGEI must be considered case by case because each
utility displays different kinds of market failures. The wtilities we consider in our
study have also, however, some common features: all of them include networks
and therefore most of them display significant elements of nataral monopoly. To
introduce competition in such conditions is not an easy task because both
legislation and regulatory acts must simulate competitive markets without the

information created by a genuine market.

In the following table we have tried to give a rough idea of different situations
determined by different industry structures and types of network, implying, at least
theoretically, focus on different aspects relevant for regulation. This is just an

outline example of the type of reasoning that could be applied.

As one can easily see, we go from a situation of ineffective or no competition.
where we have high interconnection ameng phases, large economies of scale and
specific networks with high costs of duplication, to an opposite situation where
there are weak interconnections, multiple suppliers and networks and where, in the
long run, no specific control is needed apart from the normal anti-trust controk,

Different ways of introducing compefitive elements

From this table, one can also see how competition can be introduced when
networks exist. Competition can be introduced ex-ante or ex-post. In the first case,
competition is for the market, and is introduced by way of auctions: this 1s
obviously easier for local markets. Ex-post competition implies separation of
different phases of production and use of the network as a common carrier. In this
case the carrier operates in monopoly conditions, and the main goal of regulation,
besides controlling the level of prices, is to ensure non discriminatory treatment in
the use of the network for competing service producers. Depending on the size of
the market, it is sometimes possible to have competition among networks,
obviously this creates problems of interconnection and interoperability to avoid
inefficiencies. Finally, competition may arise through the introduction of substitute
services (postal services, fax, e-mail...). Introducing competition in practice
however, as will be shown in the section where some examples of regulation will
be given, is not easy and does not always bring fully satisfactory results.

The choice between different ways for bringing about competition depends on the
characteristics of the sector and on the segment of the production process we are

considering.

& Competition Infensity

Weak
interconnection

production;
multipie subjects
and networks

among phases of

Lompetition in
the marker:
new entrants

Competition
with substilule
services

Antitrust
aclivitics lor
competition

Price svstem
and qualiy of
services
determined by
market
competition

Economies of scale:
casy to separate
production,
distribution and
transporl phases

Multiple networks.
substitute services and
subjects; specilic local
distribution networks

Competitive
contracting aut
for local
networks
distribution and
compelition in
the provision
ol services
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but monopoly in large
transportation networks

High
intercennection
among phases;
large economies

Third Party
Access for
transportation
networks and
competition in
marketing af
services

t 1 with public

i ACCESS 0

Quality
regulation
and auclions

inlerest
uhligations

Regulation of

networks

Price. qualin
regulation;
service

of scale; specifi obligaricn:

etan a:l':d high Regglaled Maonopolistic inclﬁ{led i:

cost duptication yenlcally enterprise. with |~ contracis or
integrated conduct cnmpnn;‘
monopaly reguiation statules

Industrial Options Types Public

structure for competition
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The following table gives an approximate idea of the structures of some main

sectors.
Stages of Production Network main | Distribution Users
production infrastructure
Type of service l
Air Transport | Freight and People Adrports Route
Management

Transport

Rail Transpert | Freight and People | Railway track —5
Transport Network

Veice Telecom Interconnection Cable and/or Non-
Signal Satellite Discriminatory
Network Access

High V.A. Data bases and Cable and/or Multiple and
Telecown Telecom products Satellite Optional
Services Interconnection

Natural Gas Gas exploration, | High pressure Low pressure
Provision extraction and pipelines distribution
Network

stocking

Electric Energy | Multiple sources High Voltage . Low Voltage —
Provision Generation Network \ Network

One can see that the production phase in all sectors is probably amenable o
competition, economies of scale not being a relevant factor. Network infrastructure
presents cases where conditions of natural monopoly exist and where therefore
tight control over the sole operator is needed. The exception is
telecommaunications, where competition among networks is possible and where
probably, in a short time, even the local loop will be bypassed. In distribution,
again with the exception of telecommunications, monopolistic elements are

present.
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ECTION 2 = REFLECTIONS ON THE EXPERIENCE OF THE REGULATION OF SGET
IN DIFFERENT COUNTRIES 7

- SGFI regulation up to the present: an assessment

: Al this point we §h0ul(;1 try to assess the situation resulting from the new course
:sta{ted _by the Um.on with the Directives that are now transposed in most nalioﬁél
legislations, even if the speed and the extent of transposition differs by country and

sector.

Has an integrated market been created for public utilities?

'. One of lth_e main goal§ of the: EU has been to achieve an integrated market, open to
: competition, in public services, Liberalisation should increase efficiency within

gach country, but for public services that are not local, an enlarged market should

probabl.y bringl ad_ditional ad.vantageSS. In preparing legislation EU policy makers
- have given priority to the interoperability of national networks (especially té)

problerll(ls of interconnection and technical harmonisation) and to separating
netwo.rﬁ mapagement and trading the main goal being to extend opportunities for
non-discriminatory access to national networks.

Thelmsxstence on open'ing national networks to third parties through the common
ca:rler‘ apprlgach underlines their importance as a sunk element in the liberalisation
grocess Fa 1ng place at _the Community level. The prevailing idea at the
¢ ZreIlI:z)unflty ie\gi is that it is possible to separate sunk and non-contestable parts of
r from those to which the principles of ext ‘
. S ended (European) co titi
can be applied. The "sunk" character of i o shoutd
networks would hinder competiti
the network be accessible onl y aoecsabic
or y to a few operators. Making it t i
changes it into a common good for users. & towaly necessible

ﬁo;igggrcggﬁénﬁ tecl;zologies now make it possible to exploit the possibilities
rk, making it possible to the spread supply risks :
reduce capacity. If competition is i 2 5 more ¢ e
. working and results in a m ffici SY'S
European citizens should i his partioatar sense.
get the benefit of lower prices. In this i

et . ) particular sense,

we counld say that a more efficient system is beneficial to the general interest.

1 Jggla:h;sl rlrJ:lr;t qf v1e(w thefresults, to date are not particularly impressing. If we
nt prices {net of taxes) in the EU, we see wide di ctrici

; : . e differences. Electr

> : . S. icit

prices can be revealing. Prices vary considerably and depend mostly on the inpu};

and technology used (publi i igati
ttoreman (public service abligations per se do not appear to make a big

l(i)gle rt;llc? octiher hanq, t_he convergence of prices that should result from a more
ised market is inevitably a very long process, and we should not look for

5
A good discussion of the Eu
e  of ropean Iniernal Market can be found 1 "T
ropezn Iniernal Market: the Next Step”, in Oxford Review of Ecangmi]crlPI:ficl:r;‘l ]Sjp;t"ing hl%gissessmcnt: The
\ g .
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s have been transposed only recently. Moreover,

immediate results since Directive
lusively on market institutions.

price convergence does not depend exc

[n fact in the energy sector and in transport (rail) the possibility of creating a single
market is dependent on the interoperability and capability of the transport system.
The European authorities were certainly aware of the problem, which i1s why they
introduced into the Treaty articles regarding the need to create better and more
developed Trans-European Networks in the sectors of transport, energy and
telecommunications infrastructures®. Special attention was given to interoperability
and interconnection. This program, though, has not yet produced significant

cangcrete results’.

Regulation closely follaws technological developments: vexperimental”

regulation?

Even from a short overview, one can see that the structure of sectors is changing
quite rapidly. In some sectors especially, we are witnessing a very rapid
technological change. The typical case is telecommunication, where it is foreseen
that even local loops could be bypassed, thus avoiding one of the bottlenecks that
prevent competition. But even in the sector of energy changes are forecast which,
if and when turned into reality, could probably change the whole structure of the
industry and also the role of the grid®. We are thus faced with possible changes
determined by major technological advances or by new products that could alter
natural monopoly situations, eliminating or creating new bottlenecks. This
obviously has a bearing on the type of regnlation needed. The situation 1s, and will
probably remain fluid, and inevitably makes regulation a matter of institutional and

political experiment.
Impact of European Directives and national differences

Undoubtedly European directives have changed the scenario, forcing Member

States to introduce new laws to abide to the "European rule”. It is a fact now that
management of networks has been separated from the provision of services and
that other common rules have been established. For instance in the field of
telecommunications a universal service obligation has been introduced at the
European level; it is true that that definition can probably be interpreted in
different ways, but nevertheless we have now a European obligation (a minimum
that can be improved on by decisions of individual countries), binding ali Member
States. Moreover some kind of transparency has been introduced and directives
have been imposed regarding publication of tariffs, method of franchising etc.
Even if we know that one of the main problems of regulation is asymmetry of
information, regulation has produced guite a Jot of information. International
comparisons are now feasible, making possible some form of benchmarking
competition. It is safe to say that European rules and directives have made a

5 See art. 154, 155, 156 of the Treaty.
7 O this see Johnson D., Tummer C., Trans European Networks,
¥ Sge, The Economist, August 5-11 2000.

Routledge, 1997.
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considerable impressign on the general way in which SGEI sectors operate. If we
look at the present situation in the light of the daia and information we have
gathered, however, we can also see Europe presenting a varied landscape.

“ The Qifferen@s Wwe see concern many aspects: number of operators, ownershi

(public or private), different degrees of vertical and horizontal ’inteorat\ion];')
different rulefs regarding the setting of prices; the existence of a national r‘epgul'ltorl
and .the varying range of that regulator’s powers; different ways of defining u;JIic
serv1ge oblllgations, and different objectives set for these. Examples 01[3 thi

especially in the energy sector, are different degrees of concern about qafetS,
ownership, environment, etc. l ¥

Different models of national regulation

Europe shO\lvs a great variety of models of regulation; choices made in each
country are.mﬂuenced by politics, but also by technology, resources, and by the
past e_volutmn and the present structure of the industry. This has ,producyed a
scenario where even in the same country different models are operatiiig.

We can very loosely define three t i iff
. ypes of models according to the different
the reguiatory Authority and the different structure of the industry. ptroleof

The fl-I“St can.be identified by the presence of a sectoral regulator with rather
extensive decisional powers consisting in a general supervision of the regulated
sector:'thls usually means the power to fix tariffs (for non eligible cons%lmers)
according to some general rules set by legislator or eventually by the executiv

power; the possibility to act and give orders ex ante and control ex post o eratinE
units to prevent unwanted behaviour. The strength of the sectoral regulatc?r V'n‘iez
1n.the single models depending on the power of the competent minister Usuaii in
this model, the regulatory body is largely autonomous from the poli‘ticz;l o}v/v

even though sometimes it formally depends from the ministry. It is most [())f t}fr
time composed mainly by "experts". ' )

Th‘ls model is frf.:quently characterised by the presence of a plurality of operating
units often qf private nature. Examples of this type of regulation can be IPound in
1E}.K., th:l'f? independent Authorities had been a part of the institutional framewo;rli
bc;r ii;lor.ne tlfme. Whe_n tl!e privatisation.waves touched public utilities at the

ginning o the eighties, it was rather rapidly understood that the transition from a
ﬁ?bhc tInonlopoly toa pri\fate one could not change radically the situation. Th;
§ ;:iz co ;2%35 oft l;)wne'rshlp was 1ot enough to change the conduct of the utilities,
oming ot 03; [‘zl private _monopoiy wc'Jul.d.adopt an opportunistic behaviour,
foeping 0 potenti compeutprs and maximising profit at the expense of the user.
n at situation, it was realised that an independent regulator was needed if
ha;npetéuo'n was to be mtroducec.l. .This called for specialised regulators, which

, and still have, by common opinion, a rather extensive autonomy.

Inth i
- el esteecloni model regu.]ator hashiess power (in some cases a national regulator is
pletely absent as for instance in Germany in the electric sector). Tariffs are not
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fixed by regulators but by contracts; sometimes regulators have an ex post control
on tariffs to avoid the exercise of monopolistic power. This type of regulation is
frequently adopted when a plurality of subject was already present in the market,
before the regulatory process started. No verticaily integrated monopoly was
present, and the Tole of local authorities was very important. Ownership is now
either public or private or mixed. In any case, what is involved is the local or
regional public ownership only. Given the historical presence of a plurality of
operators, co-operation and agreement among OpPETaLors substitute some of
regulators’ tasks concerning access to the grid; this arrangement can present risks
of collusive practices. In these circumstances, an important role might be given to
the antitrast authority to avoid monopolistic behaviour.

A third model is characterised by the presence of a fairly public and fairly
integrated industry and where regulation has been until recently controlled by the
executive, namely the Minister; the recent changes have brought some degree of

autonomy to the regulator.

In any case, regulation is in a continuos process of changes, trying to find the

better solutions.
Regulator or Antifrust

We have seen that, although there is not a unique solution, there has been a
tendency to create regulators (e.g. Scandinavian, Spanish, Belgian Authorities). In
what sense may they be more effective than Antitrust authorities, which have been
suggested as an alternative and in some countries (for instance, Germany)
adopted? Generally speaking Antitrust is more indicated when market failures are
not of first importance and the sector is working with fairly reasonable
competition. But we all know that Antitrust procedures are very slow, act only ex-
post and usually on a negative basis (i.e. to prohibit some conduct); besides some
Antitrust, unless structures and staffed by sector speciality, do not have expert
personnel able to master the intricacies of the specific sectors. Sector authorities on
the other side have specialisation, power to act ex-ante, flexibility of intervention;
their limit is that they may be more influenced by the regulated, to whom they
have more proximity. My conclusion is that when market failures are significant

they may be the best solution.

Public service cbligation

There is no official definition at the European level of Public service obligation.
The fact that a general definition is missing does not prevent public service
obligations from being implemented in a fairly uniform way: we find that in a
specific sector the same "core” of obligations is established in different countries.

This "core” has mainly to do with the obligation to give access to the network to
anyone requesting it, to tariffs independent of customers’ location, to puoblished
and non discriminatory pricing, to standards of quality in service delivery. Around
this core additional obligations are often added, such as general indications on the

level of prices ("atfordable prices” a good example of an attempt to define what
affordable price means can be found in the German regulation on
Telecommunications), or an obligation to meet the needs of disablgd people, or
environmental considerations. Sometimes very specific obligations are adéled
(such as in Finland the obligation not to cut off electricity supplies in winter-time
for users who have failed to pay), which are interesting indicators of the mission a
national legisiator or regulator sets for a specific public service. A distinction can
- be made between (1) pudlic service obligations, many of which are imposed in the
interest of the consumers or a particular category of consumers; and (2) policy
: considerations of such as national security, national defence, etc. With the first

category, a solution can often be found without interfering with competition Th;%
* is much more difficult when the second category is involved. o

. What model of regulation?

As we can see, regulation and regulators are chosen according to overall complex
con.mderatllons, with history playing a very important role. There is*in other words
an interaction between the model of regulation and two main factors: the structuré
of the industry before reform, and political preferences’. ‘

lIn the present situation, it is difficult to say which is the "best” model of regulation
in Europe,‘but we think there are sufficient reasons to let Member States try their
own experiments. There are a number of reasons for this:

(a) It is difficuit to _he_we a precise measure that could help us to judge the best
model of regulatlon: as we have seen, models of regulation depend on the type
of market failure, which may differ from country to country and from sector to
sector.

(b) The relation between politician and bureaucracy, the quality and the
1ndependepce of public administration from vested interest are all important
considerations when deciding on the type of regulator.

(c) In this field, the principle of subsidiarity should be appiied, being justified by
the fagt that national regulators probably have better knowledge of their
countries’ sectors. Besides, the actual mode of regulation of national SGEIT
.reﬂects also the distributive policies that strike a compromise among different
interests, articulated in specific social contracts.

Obviously, the 1esort to subsidiarity has limits since Member States may be
tempted to take decisions without taking into account the rule of proportienality.
There should be some ferm of control reflecting the rationate of the single market.

An international regulator?

é{ow can this C(.)l?trol be exercised? At present, the European Commission with its
uty of supervision and the Court of Justice with its pronouncements certainly

o B
On this topic, see Debande ¢, & Druman " i
, le O, X A., "Overlapping Regulatory Institution. An A sis of
European Infrastructure Policy,” in Annals of Public and Coaperarivec Econgmics 1995, A Analysis of the
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have an important role in enforcing European Directives and resolving conflicts of
interests. As we said before. however, the action of the Commission and of the
Court are usually ex post and by their very nature do not have the flexibility to
solve complex situations quickly. A case therefore could be made in favour of
some sort of European regulation. Its role should be limited to evident European
market failures, concerning in particuiar interoperability, cross border transactions
and resolving conflicts of interest.

Some solution could be found: we just give here some possible suggestion, which
obviously need much deeper analysis before a firm proposal could be made.

Possibilities include:

~ a Regulator emanating from and in some way depending on the Commission

_ an Autonomous Agency with regulatory powers (there is some doubt whether
such an Agency could be created without modifying the Treaties)

— a Regulatory body whose members should be national regulators (there is
obviously a probiem when there is no national regulator).

We sec some advantage in this last solution. It gives regulators the opporfunity to
sort out problems together, to give and receive information, to create a professicnal
community with its own standards, which would also provide a forum where
different national views of the public interest might be represented'’.

The recent European Electricity Regulation Forum promoted by the European
Commission goes some way in that direction even though its character is rather
different (apart from Regulators, it also includes Government representatives,
Transport System Operators and Grid users). The Forum has produced a document
in order to develop commeon rules on cross-border network access tariffs and on
methods of congestion management. In this specific case regulators have taken
different sides from the TSO, and the Commission has stated the intention, in case
of failure of negotiations, to consider a proposal for a European Directive. This
Forum has certainly done some work that is useful but we think that its
composition mixing many parties and in particular representatives of operators
would not be proper for a Regulator.

* A good discussion on European regulation mainly from an institutional and sociological point of view can
be found in Majone G., Exvropean Regulation, Routledge, 1996.

%ommumcgdon of prices, terms of sale andp ricing systems io the Statistical Of!
uropean Communities (SOEC), not including the issue of costs. However, the practical
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SECTION 3 —-DESCRIPTIVE DATA ON EUROPEAN DIRECTIVES AND ON
REGULATION IN DIFFERENT EUROPEAN COUNTRIES

In this part, the European directives concerning the re i i i
this_ g gulation of public service
0b§1g{it1(gl_, as fwell as the actual modes of rcgu]aung ublic service gbliga{ions a(;'c
xantined in a few sectors, trying to establish an "¢tat des Fieux" by sector and n terms of
]mpl(egfqnggxtz?:trle?ln EIE g;l)fél‘;lber t?tics.) "Ihg:] sectors that were looked into are electricity and
gas T n countries), rail transportati icati i

B i e e p on and telecommunication (in some

irectives on Transparency

Before the electricity and gas directives were enacted, the EEC ado irecti
. ted t

80/723/EC of 25 June 1980 on the Transparency of financial reiationspbe(‘gw}ggnDl\ldreeg&)V;
States and Public Enterprises, It aims at establishing equal treatment of private and public
companies and serves as a basis for the application of the state aid rules of the Treaty. It
states the obligation to publish separate accounts. In a later version the field of applica}t/i_on
had been: broadened by expressly incorporating the energy sector in the directive. At the
- time being, the European Commission plans to modify the transparency directive

. According to these plans it shall not be applicable to sectors where spe¢ific rules on the

separation of accounts already exist (e.g. electricity and gas!). fur i
¢ re; 8. ! gas!); furthermore, there will
exemptions to the provisions for um%ertakmgs on which general economic intergjsi

obligations have been imposed, as well as for small and medium enterprises.
" There is another directive concerning 'a Community

transparency_of electricity and gas prices char e I ApLOve e
[ ged to industrial end-users, D

9(}/347/EEC of 19 June 1990, It shoulff be pointed out that this Directive only re \}irree(;htﬁg

ﬁlce of the

impact of this directive had not been very important i i i isati
: ] in 3
the importance of these rules is decreasingconlgtantly. the past, and since liberalisation

ELECTRICITY AND GAS
The Eurcpean Directives

Concerning electricity, the basic directive is Directi

( R ) ) ctive 96/92/EC of th

'I:;lagi;iggl;la;il %f;: Ithlclel gﬁe%rtlrcilcli?yf 1(:?1 t%;eé:enl;ll:le? 1996lé cbommon rules al?e estflblleig}rxggef%?

Directive 98/30/EC of the European Parliament and of the ol of 32 S d0g
g ) of the C 1 2

concerning common rules for the internal market in naturaloggs lcoonftz%i;lshtlirl]g Ilngagig

199§Pean regulation in the gas sector, The gas directive came into force on Augast 10,

I]%gilﬁ éatn?ég‘)‘r; }cliiicrﬁcttril\ée%g{iam rrfg Vsgt‘tingI a gra!mework for the smooth running of the internal
inw : ment of electricity and gas as dity i
Both directives determine that the i n o e e
X ¢ internal market in energy needs to b i
gradually, in order to enable the industry to adjust i e oaplished
y st in a flexible and ordered i
new environment and to take account of the differe i i e and zas
: t ways in which electricit, d
systems are organised at present. The fundam princiy i s dircetives
d nt. F ental principles on which these directiv
are based are competition, subsidiarity, transparency and n{?n—discrimination. © dircetives

Articles 3 of both the electricit irecti
th | ity and gas directives enable the M i
tglfx;lse:ﬂbei?g;[?g“sc 1nteres} ?bhgatlons to energy undertakings, Acgg;g;aégst‘[gt?nm}m;g?ss
: ns may relate to security, including security of [ ity, quali
and price of supplies as well as to environm s e
> of | 1 ental protection. As a ] i
these obligations, Member States which so wish mgy introduce longr—]%gznnspcl);nilaig.mg ot

:_ l. ] o ., p el
ACCOIdlIlg to b()tll d rectives tlle C]enle 13 Of competition are access to the Syste f:ee
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new market players, the directives do not set conditions but leave

Concerning the entry of co
tricity, Art. 4 of the

the details to the Member States. ‘As to the production of elec
Electricity Directive offers the choice between an "authorisation rocedure and/or a
tendering procedure”. Att. 3 enumerates some criteria for the grant o authorisations (2.2
safety and security of the system, protection of the environment, energy efficiency ete.).
Art. 6 par. 6 states that it must be possible for self-producers and independent producers
1o obtain authorisation on the basis of objective, transparent and non-discriminatory
criteria in Member States which have ogted for the tendering procedure. Entry 1o the
market of energy wholesalers (traders) and brokers is not regulated at all in the directives.

In addition to that, more transparency in the sector is required. Managerial unbundling
(separation of vertical integrated companies), however, is only required as far as
clectricity transmission systems are concerhed. According to Art. 7 par. 6 of the
Electricity Directive "the system operator shall be independent at least In management
{erms from other activities not relating to the transmission system”.

The separation of accounting for the different vertical and horizontal activities is required
for both electricity and gas undertakings, Art. 14 par. 3 of the Electricity Directive
determines that "integrated electricity undertakings shall, in their internal accounting,
keep separate accounts for their generation, lransmission and dxs_trxbution a_ctivlties, and,
when appropriate, consolidated accounts for other, non-electricity activities, as they
would be required to do if the activities in question were carried out by separate
undertakings, with a view to avoiding discrimination, cross-subsidisation and distortion of
competition".

As far as natural gas undertakings are concerned, the requirements for the separation of
accounts are less strict than for electricity, though as to the separation ol accouits
requirements art. 13 par. 3 of the Gas Directive corresponds to Art, 14 par, 3 of the
Flectricity Directive. However, Art. 12 par. 1 of the Gas Directive stipulates that
"Member States and any designated competent authority, including the dispute settiement
authorities, shall preserve the confidentiality of commercially sensitive information";
exceptions to_this rule only being allowed where this is necessary in order for the
competent authorities to carry out their functions.

The directives do not establish rules about the control of prices, neither for energy prices,
nor for network access prices. However, as far as network access prices are concerned,
bath directives require "objective, transparent and non-discriminatory criteria”.
Furthermore there are requirements as o the publication of network access prices.

The auction of franchises is not considered in the energy directives. However, according
to the level of market opening chosen, Member States are free to organise the supply of
so-called captive customers in defined franchise areas. It is to be noteg that these areas are
not exclusive, due to the fact that eligible customers in any area are free to choose their
supplier.

Art. 22 of the Electricity Directive and of the Gas Directive deal with control 15sues.
According to these Articles, Member States shall create appropriate and efficient
mechanisms for regulation, control and transparency so as to avoid any abuse of dominant
position, in particular to the detriment of consumers, and any predatory behaviour. The
Directives do not specify the nature of the regulatory agency.

There are no other rules on the control of quality, scope and level of services or on the

control of general economic interest obligations in the energy directives.
Two other directives concern the fransit of electricity through high voltage grids and the

transit of natural gas through (hi%h—pressure) transmission grids: respectively, Directives
90/547/EEC of 29 October 1990 and Directive 91/296/EEC of 31 May 1991. The

importance of both directives is decreasing since liberalisation.

Judicial Decisions

The first decision to deal with questions on energy and general economic interest
obligations was the decision of the European Commission 91/50/EEC of 16 January 1991
(Lisselcentrale). Tt dealt with the European compeiition rules of the former Art. 83 (new
Art. 81) of the Treaty. The Comnussion atfirmed that an undertaking to which the task of
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supplying electricity in a secure, efficient, socially compatibl i

H f : Y ity e a - av
. been imposed is carrying out services of general econonaic intergsi ?rl;e?hew e ‘v\a}fhas
former Art. 90 par. 2 (new Art. 86). sense of the

: igngieﬁlglﬁ;.? I{Iﬁgc&s{igﬁnc;;?gn%pgl tl9t9d7',_RshC—I39_’:/92, the European Court of Justice
: ) on had stated in the Ijsselcentrale Decision: i
that is responsible for supplying electricity in its ¢ i T o ertatong
. SPOI : / 3 s concession area to all custo ;
© timne, acting in a non-discriminatory way and offering unifc iffs, i o s b
entrusted with the operation of services of llmp uniform tariffs, is regarded as being
e o 0f proot the Europcan Court di re]nera economic interest. Due to the rules on
1 . ot decide itself whether Art. 90
an exception to the competition rules i i b o par 2led o
A e brough]?t S issue.m that specific case but left this decision to the

On 23 October 1997 the European Court of Justice hel isi in fi
(C::oncermng 11}1rpﬁ)rt and_export monopolies in the elecgig?tcvlsé?lgsglgst(;lclztg(rlr(al{:lliocases
Eommlss]((:)n ¢ Netherlands, C-157/94, European Commission/Ttaly, C-15 /%:zn
durppeand orlnml.sswn/l:ranc;, C-159/95, Buropean Commission/Spain C-160/94). These
. E%Fl(;?lii E;i Dt gmt}ﬁéh?tgil'zsu%ll\l‘%hftheﬁ thje) import and export monop;ﬂies of the .FIEESE
. JF, 1an , the Dutch SEP and the Spani a w
ft?:loﬁ;lélre A}fét}a E/he rléles on the free movement of goods and servgzzsugkt} ﬂie%iggt}yaegg
the formmer Ant lg)ln tqn}e] monopolies. The Court stated that the respective national rules
wete 1ol o Wp ible with these European provisions, but that the import and export
mentiicjmeci ) :rrgeyngggssg‘rrl)i/etso ﬁuhfgilgl& %léb_lzc selrlvice §billigations imposed on the ab%ve
) ; . its ruling of the Almelo decisi
Eugjlﬁltyhﬁ dt{t)hgf t%uafhﬂed as a general economic intgerest service. MOSE lii?e?é&?ﬁxgeﬂ'ert }é
Court held that | §/I orrlljler Art. 90 par. 2 (new Art. 86) was applicable, and that accordin
fo thi rrﬁ: ovision dember States may charge certain undertaimgs of the public sector a%
instruments, be]r national economic and fiscal policy and thus enforce goals of thei
policy by making use of Art. 90 par. 2 of the Treaty, Furthermore, it found thalli

the application of this article doe i i
R i Is in danger. oes not necessarily require that the survival of the

European Procedures of Self-Regulation

ittv 21‘116 tﬁn;a(l:\?érrlg Eﬁere is no regulatory authority in the energy sector on the European
fevel. However, ir connection with the so-called Follow-up process on further
harmonisaton re qug_t‘:ments in the electricity and gas sector, the European Commission
has started 1 e]ec-t? _1tnate the activities of the new regulatory authorities of the Member
transmission systerlrcl: 10)]/3‘:;3;&(;1; Eﬁlggteai 2?12 tEhl'_al rli:aigotnlal_tr egﬁllatolrs B o o panone]
tr ctricity Regulatory Forum i

nllx;tfc;;%esr Otg C%f;:f:elgtp commeon rules on cross-herder ne){wor accegs tariffs ];Inglgrne?ﬁg
metbods of conges 13:1 management”. The Commission has announced that in case of
failure of the n o];dv éons 1¥h w11(1: seriously think about a proposal for a European directive
e o vell;, e Commission seems to prefer a solution on tﬁe basis of an
e oy et embers of the Regulator’s forum. Thus the electricity market

p y set an example for a self-regulating mechanism on the European level

&%?(r)tr sfrg?e;}t}le }}egulators’ Forum, the national regulators in the electricity and gas
sectors transm)gsspunded the Council of European Energy Regulators {(CEER) Tghe
pational ansiisson system, operaorf th electicty sestgras organised it the
rat em Operators 0}. Both Associati
encouraged by the Commission to prepare the European Regulato)r’s F orumsicl)??otlrgﬂze?e

he electrfclfy indu i g [y

l - . 7 - ..
j / L4 and HS reguiglion n sgme EL OHHITIES! Stmtlﬂfi!le.s and
d{fﬁ.’rences n tmplementatmn ofEuf ﬂpean d" ectives

Let’s t: i

Let ns{:&l;? guilgfslr }}o?k‘ at the main features of the electricity industry in some European

SO : our al vareie? 1s_no:ht0 make a systematic comparison, but to give some concrete

example of the var y in the industry, looking at countries with special reasons of

preservéd crmar cyh ;cgg:gﬂl:l:atlisl:hmmated the transition ﬁeriod; France because it has
revious ; ic i

were the first to reorganise the electi;icity sectscgflcmre! the Nordic countries because they
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The structure of the electricity industry

The 1998 Energy Law implemented the European Directive in Germany, where a good

number of actors was already active In the sector. There are now around 700 uiility
companies, almost all of them are vertically integrated, O}IJ_eratmg power stations and/or
here are three supply levels,

puying/selling electricity as well as operating the grid. L
according to ﬁle tension of the grid: eight interconnected companies Own an operate the
high voliage ransmission grid. About 80 regional companies owi and operate the
regional ission and distribution systems, and roughly 600 municipal utilities own
and operate the local distribution systems.

transmissi
A large proportion of the utitities, on all supply levels, own power stations. Electric
Tltilities contribute about $0%. industry about 10% to the net generation of electriciiy.

On each supply level there are publicly owned utilities, utilities with mixed ownership as
well as privately owned utilities. In refation to the total number of companies the share of
clearly privately dominated utilities is roughly 12%. On the local leve about 20% of the
Ltilities have a mixed ownership. Mixed ownership and private ownership are both

increasing.
In France only recently The French Electricity Law of 10th February 2000, "Loi #° 2000-
108 relative & la modernisation €1 au dévelo/npemem du service {Ju@blic de {'électricité”.
has implemented the Electricity Directive 96/92, and further legislation will be needed to
complete the system.
Up to 19th February 1999, EDF (1946 Law) was a public raonopoly, verticaily integrated,
operating power stations, the grid and selling electricity.

EDF is still, as of today, the main electricity generator in France (about 90%). Some self-
generators and inde endent power producers are the other operators; they used 1o sell
their production to EDF. Under the new Law generation is {iberalised, but the Energy
Minister will set a long term programime of preduction investmenis... @ maintain an
energy policy; the five year program is approved by Parliament and reviewed yearly.

Purchase of electricity by a producer for reselling to final customers is aliowed for
generators wishing to improve their supply to competitive customers only for an amount
up to 20% of their own generation capacity.

The new Electricity Law also establishes a TSO which operates inside EDF, being

independent, from a managing point of view, from EDF’s other activities. EDF is the

owner of the network

Its Managing Director 1s nominated by the Energy Minister, among 3 candidates
proposed by EDF’s President. The TSU operates and maintains the public electricity
transmission grid, and helps the Energy Minister in defining the five year plan, It is also
responsible for the development of the grid. To assure technically the access to the grid.
the TSO implements all the programmes reviously established (dispatching, suppiy.
consumption). These programines arc established respectively by generators, distributors,
and final customers, for electricity quantities on trade next day.

A Committee of Transmission Network Users was creaied in Feb. 2000: composed of
users such as generators, eligible consumers and distributors; its role will be to listen to

users’ claims and to support TSO’s impartiality.

EDF and arcund 170 Non Nationalised Distributo
mixte, sociétés d’intéréts collectifs, coopératives)
They are the Distribution System Operator.

In the Nordic countries Norway (Janua ]
pioneers in the process of Yiberalisation of the electricity sector.

The main characteristics are: abolition of the generation and ehergy
freedom of choice of the customers concerning their electricity sup
(legal or accounts) between generations and energy sales businesses;

between the transmission business and the grid operation
wholesale market; technical regulator and competition aut

monitoring.

rs "DNN (régies, sociétes d"économie
have the monopoly of distribution.

ry 1991) and Sweden (January 1996) have been

sales monapoly,
lier, unbundling
ull de-integration
business; creation of a
horities sharing the market
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The functioning of the 4 i ae e 1
ket g Nordic countries is linked because of a common wholesale

- Although not a part of the European Community, Norway i ] i
. part of the Nordic market, Norway i 3. Norway s part of the EEA: an imiegral
P O oy sector ) ay is a relevant and significant example of reorganisation

\Ayﬂ gog)rﬁ?ggsgbciguggri?asﬁ%ive ]cj}?érxiﬁant oublic c_mcfimrship in the electricity sector. but
| co. ! . orweglan industry represents th "pure”
application of the public sector model, while Swed 1 Fi “ih a larger shire ¢
\ en and Finland, with a | r
rivate ownership, come closer to a mixed ec e ey She ot
v , | lose onomy model. With its large share of dir
consumer-ownership, Danish industry represents a special variant of the lg\’ordic n;odcelzil.ea

In Norway, privatisation and vertical de-integrati 3 i
, d ve; -integration of companies never wa i
ﬂ:f;l;glg(gg;- ?(5)';? gf generation is supplied by a publicly ov%ned compz;;; ssz;(jg)ulgpp fgc?ﬁ
and orities: tr'bat v a private self-producer. A state-owned company opérates th% grid
givisions d ;Sm émlcli ;g)sw a}rief g.c;:gve at the local level. The separation of businesses into
O V) erger or a take-over happens, the creation of a subsidiary is

in Sweden, the reform encouraged the formati " nati i
len, ) . mation of national champions and ac
;1;;1 v;lg‘t&f;ﬂr gﬁ)ﬁé}lo%iigngijg?r;ﬁlg?ﬁn (if the industry, Privatisatign has nevz;cgég;agig
! -form. e electric sector does not bel Ty
local collectivities. 300 companies are active i i I e e State o
: . : active in generation, but 50% i i
national state-owned enterprise, and o S ey fhe
1 : ) another significant share by municipaliti
gg‘rﬁ?eﬁ;%%sl‘.seeSth%riaillseotﬁj;teflzétb Trarhslmission is the respon&ybility of ]zial;éllzs’stgltlé
. . | een the system operator since 1992. Distribution i
now in the hands of 240 companies, but this number will decrease in the fut{l)rlest ribution is

In Finland, the reform brought consolidati
, the. nsolidation of the State position ing i
{ t co and str
ngdc}fgsg f??féi?&%llﬁéiﬁgegiﬁﬁh State seeks to reducepits stake in pugﬁiurz;?agoigg
) . ] . generations sees a mixture of public and private i
Ei;ﬂr:t;eg;gngll ai(é?%amle;b municipalities and sc?lf-producers}ilaving a sipniﬁcarﬂ‘tgiefﬂ%
D S ot instig . %e.nerators. The grid 1s owned by a mixed capital comi:;anv
e tion ot e Tosal Jeve) st 110 Aot st e e arsmission
D e e e 10 distributors) is divided between municipal
i . > a ma i i i i p
e e e T e e holders. jority of mixed capital conipanies, in which

The Electricity Exchange {owned in equal
municipality) started trading operations iﬁlli%‘)

I : :
tlrfmll)sgn“ig;iﬁ‘ornks r?éogllllgtlé)_n, .%W‘r.lership of the transmission grid, operation of the
b %ocess' 1§,tr1 ution st b.e organised in separate legal entities. A
the OriginaF Etilities I(S) un fir way in %fneratlon, with recent or planned mergers betw'een
transmission systems v\énet mainly by local grid operators. There are two different
transmission system . laskaclild est), both independent legal entities; the eastern
municipal/consﬁmer oxifnekrrslhfp' 9t?) ggggllﬁe%?ﬁdniclisgrilbmipri has a strong tradition
outside, but also some private i al mainly in cities, co-operatives
{aking place here as wel I].31'1vate enterprises) cover the market. A rapid reorgani%ation is

Compani i idi ic
B R Ao e e sty o an ahlion o ot
) : ) . uction companies ici
- COmMIm
mpanies and service companies are free to work as buslfness c;rganisatfcfgs]al clectricity

The situation i . .
econ{s)lmtui?:gf)?e;i ;Eelg}!%f different in each of the Nordic countries because of natural and
Seonomical teasons: or instance, in Norway electricity generation comes from hydro at
o, and ign e turlai)lng;(s)srfsgruicleosw;s ’ch1§1 may change because the new government is
e Do atura gas . Sweden and Finland have a lot of energy-intensive

garts by the transmission operator and a
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Acess to market

REPORTS

ording to Art. 3 of the 1998 Energy

In Germany market entrance is in principle free. Acc 198
red to apply for an authorisation, but

Law new operators in
this authorisation may only
onerate in the energy sector

end-users and trading.

The construction of new production ¢
fhad been abolished by the 1998 Energy Law.

called investment control,

There is no auction of franchises in the German ;
reas are no longer exclusive,

came into force frapchise al
so-called concession cont
undertaking is granted the

gas in the loca authority area

the concessions either.

n Franece, new generation
of the five-year program.

will be used; in practice, it

controlled by EDF, and that the French n

In the Nordic countries, procedures 10 enter

but show also specific conc

In Denmark, the main objective is reduction of
are forbidden, and new
Minister for Environment and Energy.
tendering procedure is established. Criteria

2000; a license is i

plants

within year
than 25 MW.

Transmission activity
Envirenment and Ener%y_
transmission, 5 for local di

In Finland the general au
supply, environment protec

new plant.
No licence is required for
voltage grids and operae
networks.

In Sweden as well installation of a new plant requir
non-energy specific procedures regarding planning,

resources etc.

Authorisation by
concession (either

operation of any kind of line or networl

An authorisation is neede

and operate a distribution ne

has other activities.

Local supply activities
maximum.

Acess to the grid

the electricity sector are requi

due to a lack of technica
This refers to all undertakings which operate 11 "ene

right to suppl

‘When the program

and grid activity m

the Government, through the Authority,
for a line for 40 years or for an area for 25 years),

any does pot have the capacity to
or economic capacily or know-how.
rgy supply", namely distribution 1o

be refused if the com

acities is free. The former authorisation, the so-

law. Since the new Energy Law
Territorial authotities conclude
racts with energy undertakings. In these coniracts, the
y the final consumer directly with electricity and
public ways. There is no public procurement of

energy

by using

authorised by the Government, on the basis
does not cover demand, competitive auctions
is useful to remember that 90% of the generation market is
market shows a surplus of capacity. Entrance of
big water utilities) is discouraged not only for the capacity
£ collective agreements of the electricity and gas
involving an estimated level of salaries 40% higher of the

capacity must be

the market share some common features,

erns.

€02 emissions; muclear and new coal
plants or change of property need an authorisation from the
For construction of off shore wind parks a
for generation authorisation are to be specified

required for production by plants with capacity of more

ust have a license by the Minister for
for specified area and a definite minimum time: 20 years for
stribution.

thorisation system, mainly directed at ensuring security of
tion and respect of land use rules, is applied to installation of

%fneration. A licence is required from the EMA to build high
the grid, as welk as for each separate line of local distribution

es an authorisation and respect of
environmental protection, natural

is required for network
construction and

k requires a concession by the Net Agency.

Norway as well for new plants, and a concession to develop

d in
twork, with account unbundling mandatory if the operator

are submitted to a licence delivered by NVE for 10 years
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 buyer system. The respective rules contain an enfo itle fi
rceable title for ¢ i
" network access, but do not lay down the terms and conditions for usgleg%iirsggg the grid to

g}gi?iigiéatr?nﬁiregrteseésting the German industry and the electric utilities (VDEW, VIK
Association qA red to draw up a framework for network access charges, the “so-called
\;s O e reement on Criteria to Determine Transition Iiemunera‘tion
: gggg o Deceraggglg)' 1%gférst i\t’erﬁloél Ol;f this agrelement entered inte force in May
. : : a gen replaced with a revi rersior
(\cffgsbsag}?:;‘?segbai‘lélg I1). Contrary to the first version the new svs,terilsi)ci~ geiisz)??
?wo s cha gzone no 1stince-related_ However, the German market has been divided into
I ion From Oi%azg(r)]ret tgrgn%(gggrancsi 3@ Sﬁuthe}rln zone, Network access that includes the
: ) , 45 we N I :
o dditional 0,25 PFKWh. a as the cross-border transition is charged with

The detailed procedures for grid access i i

le { . especially with regard to the techni 2

. condltlorlls, are speit out in the so-called Grid Code and Dgistribution C((:)l}l%w%"lhfgern . ‘and
are supplementary to the Association Agreement and had been negoti db Tbove

mentioned associations. gotlated by the above

Eg‘tiffsrlis I?Igr\zeerxltelr} tr}l::a ligcglgpﬁc:ndent regulator to control the pricing of access to the
introducé Soweven E;f_ nergy law gives the Federal Economy Minister the right to
introduce instrume%?gli Sctiiggé?gor% a{) a later date, Until then, the Cartel Office will have
o n 1ce Wi
O oot pricts, abuse of market dominance to control discriminatory

gic&nsginggi ;tt ﬁl:l el:fvetlrs' are free to choose their electricity supplier. The German legislator
did not open the ¢ gctllcltybmarkgzt gradually, following ihe market opening procedure of
the <le %roup):; L flrc Ss;greﬁerm %’lllt'hout thresﬁlolds and without transitional periods for
y ] s. is means that since the 1998 Energy 1 i
. a ,
E%ré:gsglt ﬁ;criusségg%igldccc?;;l;l}izc;?ll c:lé}sltomc?r_s as well as private hogéeho‘?dsigf; ef‘::—le:engg
chaose their supp! y, there is no distinction between captive customers

}3[:1 I:;r;\i;;c% gllllpzl;;golﬂz c;utsﬁ?él;ﬁgsl d(%pﬁ}éeg asd a ﬁna)l customer whose annual consumption
ixed by decree} can choose their ricity
The contractual framework for the electricity supply must be at least tlii{::gt?gzlig producer.

Since 19 February 1999, Third Party i i
: ty Access regulation establ : ;
above 100 GWh/year can choose their supplier (dl%'ect effectsoaf tlitsellfi(:isretc:kt?\tzéfll customers

Final customers above 16 GWh / yea
: r {30.27% < i i
the grid as soon as the decree is pgblis}ged, %r? aox%fryms}rjcftt t?]%eer.lmg) villall have access to

E]lglble customers are genelatOIS, diStIibutOIS. OWNers or OpEIaIOIS Of Iall gIldS or Utba“
: . .
Iransportatlon grids‘

In order to supply their establi i
; ishments, their subsidiari i i
! B I (3, ries, their 5
Efﬁﬁereﬂ[g{st ﬁléayngelélclld addltlgna} direct lines to the public transmissigﬁrgr?é fi?sﬁ?glrlltll?n
obje’ctive noyn-discri?lrlli:?;gr(;'ngﬁltflioghb?s}fefiusal" e T e e it
tive, : he ) : g
functioning of the public service or lack of capaci(é)r/l.tena, concerning either the proper

In the Nordic countries access to the network is regulated with different intensity

In Denmark reguiaied TPA are used b issi
; oth for iransmission and distributi rork; fi
both the non-distance-related postage stamp principle is app]iagzi. Tlasfil:f]fbsu;;g?){;g{i‘gﬁélc(i’ for

A levy on the use of the distributi

4 tribution network has been introduced, b i

00?1 Sa]fnlizc;:aéi%f the Commission The intention is to make elect’riclilttypgﬁte%meerd er}dmg
, differentiating the levy for large industry, industry and households or e

Access to the grid is limi . ..
(PSO8. grid is limited because of the dispatch priority given to co-generation.

Customers with demand ir

& : 1 excess of 100 GWh can choose thei i i

ﬁr;ﬁ ?a%mlz%%(%o cIillstomers in excess of 10 GWh; all custoenirefsu I\)agillliel{)sesiflr]g: tlc? ?:?1 e
. . However, since distributors have been included in the deﬁnitio%ogg“

In Germany, the new Energy Law eligible customers, the market involved is, as of now, 90%
* ] Q.

: v gmvides two procedures for the organisation of
network access: either negotiated thir

party access (NTPA) or access through the single
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Finland also has regulated TPA, but regulation acts ex post and is light-handed. Tariffs

are published.
Since November 1993 customers in excess of 500 kW are free to choose suppliers, and in
theory this is true of all consumers since January 1997. _In practice the domestic market
has been opened to competition in September 1998, with the introduction of new base

load profiles.

Regutated TPA is also the rule in Sweden, whete access can be refused only for lack of

capacity. Terms of access, including tariffs, should be reasonable, non-discriminatory and
based on objective calculations. Consumers’ interest should be taken 1nto accournt when
setting the tariffs, and prices should be as stable and low as possible.

The postage stamp principle is applied. and tariffs reflect all costs for operating and
handling the grid. Tanifs are published.

100% of consumers can theoretically choose their supplier. In
practice costs for changing suppliers and required time for notice of change have limited
this possibility. Since November 1999 consumers can change supplier with no charge up
to 4 times a year, and it is possible to change on the first day every month.

Norway has regulated TPA as the other Nordic countries, but here the regulator acts ex
ante and can be considered heavy “handed. Tariffs are published.

All consumers can choose their supplier since January 1591, but in practice change of

supplier has been free since January 1997, with the abolishment of annual charges.

Since January 1996,

Electricity imporis
ecial regulation concerning the import of electricity. However.

In Germany there is no spec 1 ’ t yort © -
the 1998 Energy law contains a reciprocity clause In conformity with the European
electricity directive’s reciprocity clause. The German reciprocity clause 1s slightly

different from the Furopean model, including energy supply contracts with market
players from non-EU-countries.
The new Association Agreement provides a specia} fee for cross-border access to the
network. This has an important impact on encrgy imports. It is likely that it will
contribute to a distortion of the electricity trading within the EU-market. For this reason
the European Commission has expressed 1ts concern about this regulation.

In Franee distributors can buy electricity on the frec market only to cover demand from

eligible clients.
Import and expert between the Nordie countries is limited due to the maximum capacity
of the border network and existing bottlenecks.

All monopoties of impert and export have been abolished, but there still are limitations
due to technical reasons (interconnections). to horder tariffs and to special arrangements
{for instance in Germany) preventing an efficient trade pattern.

As regards Direct Current lines as found in Scandinavia and in the UK. a specific tariff

should be adopted.

On 30-31 March 2000 the Florence process adopted measures for cross-border taritfs in
the UCTE area for a transition period of 1 year from October 2000; these tariffs do not
apply to the Nordic area, and therefore special account has been taken of Denmark.

The Energy Council of 30 May 2000 recognised the necessity to harmenise national

systems of cross- border tariffs, including a reallocation of charges between generation

and consumption.
While the transition
transit countries, Germany and Belgium, contrary
based on transactions and that generators, non-expo
should not pay cross-border taxes.

mecharism holds the prineiple of a common compensation fund for
to France, ask that compensation be
vters and non-importing ¢ONsUmMers
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Regulatory bodies and regulations

In Germany there is no special regulat g 4 i
electricity market. Differenpt’ aluthoritgilelsao(;lryal??é:i\}'eltg1 E-l-t tffl:?'lafcirsalW]IIh tc}l1 or e ot
are responsible for different regulatory tasks, » Lénder and local level -

The Federai Economics Ministry i i
¢ vy 15 responsible fi isati
concerning new energy utilities. In additiog to that, tk?er: lthSagltqlé‘r);fST;ﬁ? elrjli?tggsd ?lig

Economics Ministry to regulate the 1ti
b oLl ot & late% jate terms and conditions of the network access, if this

Electricity tariffs for domestic customers are re i

¢ lomes guiated according to a speci inanc
;&11%1;1 &akfﬁetgzcyxmst?e% of Economy of the 16 Bundesglénderpf;;gleggiillnrfgntggi
Ao e Ordinticr;?é ariffs, In principle there is no nation-wide common tariff, bult
e ety it is being s is ;[jo keep prices at the same level within a certain region
e A éi%"f cussed whether to abolish this sort of price regulation due to
increasing price posggilecii C\leltilér%hill groups_({f Cusiomers, Vg_ith regard to d’omestig
S e 1 the o tariffs.y are entitled to have special negotiated contracts

With regard to network access there i i
1 C ere is no specific regulation. How iati
agreement provides a special body responsible for the clearing and se?t‘ljgrrﬁggf ogi’scsi?s?ﬁg;n

ngd;m;} E;Lgtgz}l:h;;gles also have a role in the sector: apart from the classic tasks in th

lovel and on the Lﬁnigleqmlsmolns, the German anti-trust authorities both on the federa?
dominance. This means ﬂf te_ve are responsible for moniforing the abuse of market
the energy sector, namel at in practice they are responsible for network access matters in
specific regulatio’n. Theyyarrlzt;gcl;kr:;sg;;fl;?gsfand bottleneck issues, because there is no
customers, as far as companies abuse their markcen‘[ Sﬂﬂfﬁﬁ;ﬁg energy prices for domestic

}‘gggi:t?;rf d%?’él{é csggftué%%}%gg)%olﬁ?\g chgatg% an independent body {"Commission de
the Parliament and the CES for 6 year]s}. of 6 members nominated by the government,

A decree was publish s

A Jeoree published on the 28 March French Official Journal, to nominate the first 3
CRE’s tasks can be summed up in the following:

Ex ante:

* To
be consulted on the future draft regulatory texts relating to the organisation of the

Cle Il lty sector in ! rance, as We]l 4. s¢ contain Ulat]oﬂ of trans Sion
ctric € 2 S thO lﬂ& the ]eg mis

. ) . . .
To give advice on the setting of tariffs for non-eligible customers;

= To determine the tariff for access; tari
] [ ess; tarilfs are mandat ~discrimi
}oe b‘(; Sﬁ(‘t))iiitsggd.d’l.‘he tariffs will probably be basedau%rgﬁ rtlgél dolgglmu}[atory e
£ y distance-component. P g¢ siamp approch,

* To protect the interests of all customers {eligible and captive)
Ex post: .

In eStigatiOI’i p €IS, Y i sanctions for violation ()§ aW Pprovisions
= Vi QOWers CRE may 1mpaose i i 1

; e
COHCEIlung access to thf: System or o lmpfementing Ieguiation ’

ID dECIde dlSputE:S concerning access ilei CEN USETS a ld managers ()f tlle fransmissio
i. . H g W g n

Financing:
* CRE may get some fees;

* CRE proposes to the Energy Mini i i i
budget, and submitted to thﬁg %ou;rgg:eégn?&gg%;ﬁggngm be in the State general

CRE isi i
o al;o takes decisions for arbitrage matters, with possibility of appeal
e - + l
ordic countries, the amount and ways of regulation vary from country to

coumntry.
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Technical regulation

Tt shows varying degrees of intensity, from what could be qonsidgered heavy-handed (for

instance, price regulation based on price cap, rate of return, incentive-based...), to a more
ioe control based on ex-post investigation,

light-handed ap roach (for instance,
independent tarif setting, case by case...).

Denmark has an independent regulator, The Energy Sup
former Electricity Price Committee; the Board is not subj
Minister for Environment and Energy.
Costs for the Energy Supervisory Board are mei by the companies supervised. Its
decisions can be appealed to the Energy Complaints Board.
The main functions of the Board concern inspection and comp
as:
. submitting an annual account of
. establishing a publicly access
requitements and standards
- reception of notifications from companies (pri
. preparing and publishing periodical analyses of revenue and cos
the collective electricity supply companies and assessments 0
their tasks by these companies
. taking any othet steps necessary
discounts and terms
- laying down rules concerning the manner in which
by the companies and rules concerning invoicing
recipients of transport and energy services
- requesting services of impartial experts.

In Finland, the Electricity Market Authority (1995) will be changed into the Epergy
Market Authority as of August 1,2000. In addition to the superviston of the electriclity
market, it shall be responsi le for the supetvision of the natural gas market as well. The
EMA is subordinate to Ministry of Trade and Industry, but independent in its decisions,
which can be appealed to the Supreme administrative Court.

00% of functioning costs are financed through fees collected from the network firms, the

remaining part from the State budget.

The main functions of EMA concern promo
competition in the electricity market, through:

. control of monopoly activities: (network pricing case by case, pricing of

clectricity 1o captive customers; terms of sales of netwark services);

- issue of licences for network operations:

. collecting and publishing of price information;
Price control is dealt with through light-handed interventions, such as ex post
investigation, independent cariff setting; case-by-case (7); investigation starts through a
complaint or on the initiative of the EMA); extensive publicity is given o price and

accounting data, and intra-branch benchmarking.
The EMA and the Finnish Competition Authority closely co-operate in control functions.

Tn Norway, the NVE (Norwegian Water Resources and Energy Directorate) 1s
subordinated to the Ministry of Petroleum and Energy and is responsible for
administering the nation’s walet and energy resources. Intetventions and regulations are
more heavy-handed than in Finland, NV}%’ acts ex-ante, regulates network charges and
igsues licences.
In Sweden the Network Authority has been active since January 1998, It is part of the
Swedish National Energy Administration and its decisions can be appealed to the Pubilic
Administration Court. It can be considered a light-handed regulator, and most of its
regulation is ex post:
. checking that prices are transparent, verifiable, non diseriminatory, based on grid
costs and ensufing a reasonable retum on investments;

ervisory .Board,lreplacing the
ect to instructions from the

laints, and imply tasks such

its activities to the Minister
ible register of notified charges, terms, technical

ces, charges, requests for transit, ...)

t matters pertaining to
f the performance of

{o ensure transparency with regard to prices, charges,

such matters are to be made public
and specification of costs vis-a-vis

tion of sound and well-functioning
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- ex-post control of tariffs published by distrib i
P e dieurut ] $ by distributors (for example, in 1998 the regulat
}n bty ribution grid tariffs and announced an inquiry; the resuit wasga dic?}g

Competition regulation is also relevant for the electricity sector in all Nordic countries
In Denmark, the Competition Councii enforces the Competition Act )

Danish competition law is enforced primari
‘ cimarily by e . e
several branches; one of them deals \g’ith esggg?f):;:‘ftegs mpetition Authority, divided inta

Danish competition authorities report to the Ministry of Industry

Iﬁg‘;il:laanlgldh?é?; ri;,agxll dozt;ﬂé:g rnO]E eF{irfi?) Eglé]fetit]ion (OFC). subordinate to the Ministry of
L e e ampet neil, exercising judicial power in competition

The Finnish competition authoriti
A etitl orities do no . ¥ : ,
electricity market like its Nordic COlleagueS,t have a formal authority to intervene in the

A special case is that no com i i
pany with generation istributi i
gwn more than 25% of the national transn%ission linesa ?go%lfg{}?mmn assets s allowed to

Due to the decentralised struct inni
ure o icity /1 i
b BIC have taken place up 10 now.f Finnish eleciricity supply industry no interventions

In Norway, the Norwegi i
: ! gian competition authoriti ; ; -
towards structural developments in the electricity ngﬁetha\e adopted a liberal position

No interventions occurred i
a 1 o T :
market. fter the introduction of the Nordic wholesale electricity

The Nordic markes 1 i
] s consid .
concentration. ered as the relevant market when looking at market

In Sweden, the Swedish Competiti 1
i ? t i ’ i i
Competition Act of July 1993 is balgedloll(l) %bp’tsu ::}cl}(r);;l)te}tit?oarf rgl%ctsEl lised in 1992, The

Intervention is consi ;
sidered . et
structure. only on industry reorganisation, not to change an existing

The Swedish C iti .
Eaies cosoporat] élrrll:l}i)teﬂglsogojt\ilﬁthe%gEegaasgz?l?gted a liberal attitude towards horizontal
as not " . acquisitions in t icity
been a barrier against structural deveiopments in Swedishhfl:c]gfi:gi![;]Ezldsgs?tgr. and

Competition authoritie m m
mpe s seem to have adopted the view iti i

- ! t X
which is the relevant market for comparison, not the natioigf 1172.;?1(3: Nordic total market

lhe Ny We ian al’ld SWe(l' iti V W v
1Sh Com etition iti fi i
% f . AU. horltles ha ca Z'eal pO er 1o Intervene, but

Their Finnish counterpart does not have formal authority.

Regulators in the Nordic courn Il‘eS lla\fe kept Stai)le [) 1CE5 etwo k SEIvices ;WC{[C
. 0 ount i
orin Shght deCl‘eaSC (' 6A] i.n NO[ Way) ¢ . ( : )

General economic interest and public service obligations

Article 3 of the Eu irect

2 ropean directive enables th

economic Epln s the Member S :

practice f1 ?ﬁere?t obligations on energy undertakings. How is tﬁgtes lo impose genetal
of the different Member States? Is concept applied in the

In German i
sector. Nevgrtgéeigslih%?ec'omr?lqm accepted concept of public services in the e '
mentioned general eco is a highly differentiated system of rules touching th Iﬁerg}
federal lovel. om the L. ;r?dmwl interest obligations., The starting points al’e'glawz ?) ov§_
contracs a5 o basis for cgl evel as well as on the local level. There are also b’ln il
determines general economiciiiegﬁd(fbfffaﬁgﬂf?ﬁiOﬁls‘ No general law or reg:lia;tﬁf)ar{
specific rules about single aspects. With1gn the Gerztnaene?;\;g )t(hie?égrrﬁ E;tegggﬁ irc%llms o
[ omic

interest ()bllgatl()l 15 not OWI. I Stead t]llS s e§e E(] 4] ASEINSVOrsorge
1n kﬂ
) 2 1T as D g




68

Art. 20

to that

above.

There

rerer

of the social state based on the rule of law. This means .
uarantee the fulfilment of the basic needs of all citizens. This m

Easis for the principte of yniversality. With rp%
constifution says that municipalities are responsib
the citizens and that

According to the 1998 Energy Law the philosoph
a secure, reasonably priced and

all customers in their supply area.
domestic electricify prices, aimilar to the 1998 Energy Law, s

be secure, reasonably priced, cfficiently used and environmen

it determines that the
universality, continuity and transparency can

The Act against Restraints of Competision (Gesetz gegen Wettbewe

states that the abuse of market
field of competition law aim at
market. The tormer special rules for the energy
the new Energy law tock effect.

and gas to
about the guality and the continuity of the energy supply.
Last but not least the hy-laws of the 16 Bundesiinder reg
activity of municipally owned enterptl
tasks in their respective area.
for providing a umve

municipal compar ; : 0
act economically if there is a public purpose. This refers to the pri

far as concession agreements are CONCELNe
are allowed if th
economic public
continuity.

In addition to these laws and ordinances general economic interest obli

the common concession agreement
energy companies. These contractua
supply in the respective ared as well as to

Apart from these above-m

The concept of universal service as such is not a I 0t
Getman energy sector. However, the 1998 Energy Law stipulates that energy utilities

which are responsible for supplying energy 1o final customers are o
connection of the cusiomers in t eir area.

In France it is significant that the title of
development of the electricity public service'; "the purpose of
electricity is to %uarautee a supp

respect of genera

In practice this means:

REPORTS

deral constitution ("Gr\mdgesctz”& states the so-called grinci le
that the Republic is obliged to
ay be seen as the legal
ard to the local level, Art. 28 of the
e for providing fundamental services to
they are entitled to organise these services aatonomously.
of the new framework is to guarantec
environmentally friendly provision of energy. In addition

atilities that provide energy to the general public are obliged to supply energy to
Besides, the above mentioned ordinance about
tates that electricity should

tally friendly. Fusthermore

electricity tariffs have to be transparent and fair. The principles of
be implied from the legislation mentioned

of the German fe

rbsbeschrinkungen)

dominance is not allowed. This and other regulation in the
protecting a fair and non-discriminating competitive
market have been abolished in 1998 when

are special ordinances about the terms and conditions for the supply of electricity
omestic customers {AVB EitV, AVB GasV). These ordinances contaln rules

sulate the conditions for the
ises. The local authorities are obliged to fulfil public
This could be interpreted to mean that they are responsible
rsal and continuous service. Furthermore, the by-laws state that

anies need to justify theit cconomic activities; they are only allowed to
nciple of efficiency. As

d. most by-laws determine that these contracts

ey do not hinder the fulfiiment of public tasks and do not jeopardise the
welfare. This seems to refer to the principles of universality and

gations are part of

s between local authorities and municipal or other
1 clauses usually refer to the universality of energy
environmental obligations.

entioned rules there are no special control mechanisms that

1o the quality, scope and tevel of services.
commonly accepted concept in the

bliged to compulsory

the new Law is: "moderpisation and
the public service of

ly of electricity to the entire national territory, in the
interest."

Ensuring the balanced development of the supply of electricity,

Developing and operating pubtic transmission and distribution systems,
Supplying electricity to non eligible, emergency supply, ...
Regulated tariffs for captive customers: the principle of national geographic
péréquaiion ensures the appication of standard tariffs all over metropolitan France

and overseas de%parremems. Tariffs have to be approved by the public authorities
upon proposals from the CRE.
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- Purchase obligations: E i
Purchase of g $: EDF and DNN are obliged to buy electricity produced in

I ho(lilsfeholds wastes or heat and power networks;
and for renewable energy or CHP plants with an installed capacity / site <12 MW

Additional costs are sup " i
; ported by the "fonds du service publi 'é icité"
- PSOs can be a motivation to refuse the access to the gric? e de [eleowricle”

- Compensati i o
Ob]ig%tion;logn%f }:}?05 charges, such as additional costs for tenders, purchase
compensatibn is det generation in non-interconnected areas. The amount of
compensation is ;Sirglﬁlef by Ministers upon a proposal from the CRE. and
production {"fon o seraie e;fb?}lze;;t;;ﬁn p Otf th; Q}lblic service of electricity
Caisse A f C de oduction d'électricité”) cont - the

des Dépdts, The fund is maintained by a levy on certain op)erz?tr(])rrs? g?g Fé‘taﬂtl(e)

the number of kWh deliverad t
ey d to final customers, and finances operators who incur

The compensation of ic distributi

he com o public distrib i "fi

ierequq;on del :elec!riciré” f:stablishcef‘inligl'hlghl%)lr gialusx assured by the onds de

- ”OS Seec;i’ at???:BOII::CtI?' (the!1 ljrational ‘Observatory for the public service of electricity
ional du service public de !'électricité”} has been set {Il;?lt:(‘

1018 P entation of lellc €Ivice nai Uh vatories
examine the Coﬂdlt O ()i 1m Eem
I p SE€Ivice, Reglo SCrvatort

- Afu " . .. o
distri%?lti(g?lngs de péréquation de I'électriciié) keeps coyering additional costs of
eloctrion h,P ople in precarious situation and alIIc))ws them not to be d costs of

ty, which is considered as a first necessity commodity ¢ deprived of

There is no concept of universal service in the directive 96/92
In the Nordi i i i igati ‘
he Nordic countries, public services obligations are considered in different ways:

In Denmark, the Danish Authoriti
nis orities have i i i igati
pursuant to the Electricity Directive to the Crg(r)rtn%?;slil(?rtll.ﬁed any public service obligation

However, it’s expected that Denmark will notify 3 main types of PSOs:

- maintaining security of suppl i
maintainiy ly of supply (quality and balance of suppl ity
mission and distribution network, maintain necessary %I;oyd’u?:?fgg ecgggcai%balg

fuel stocks)

- consuime: i i
T protection (right to be connected to the grid and o be supplied electricity on

falr b - p
C()[ldlt](’ S ~-Iegu ate} prices lf the CONSWINETs dO not want to LIIChﬁSC ele{:tIICIEV

- sgeurn i ; .
ceﬁiﬁcﬁesngtigﬁgemﬂy benign electricity generation (Renewabie E :
clectricity From in e] 0 lggt.tlon: distribution companies have a duty to H%Yg)
electrioity produ 0ca, clorn ined heat and power stations (small-scgl ) plércf}ase
renewed orprenevc&fartlbglep ants that utilise biogas, waste or other fuels ttehaf[mma m}l)n
purchase electricity fro eniﬁgy' Finally, the electricity distributicn companies gh ﬁ
deliver heating (1&13'[ A CnPlI 1{)) er existing CHP stations that are specifically desi da
to the extent that the o] ) in the case that the CHP has lost large markgt shall'.%ne tS
costs of the electricit electricity cannot be sold at prices that recover the nec isar
S existing large (lj {I 1,|§f:nerat10n. in question. This scheme, which on} includeSsallfv
producers whog choose ptlfiiirg;tssscllfe& eased out towards the year 20%6. andeé‘fiﬁ
consequently is one of preventing strandeglsgstg)m make any profit. The scheme

The cost of publi i ioat]
PTUPOrtionatelg, ic service obligations shall be covered by all Danish consumers

Ac S
(Access to the grid is limited because of the dispatch priority for co-generation. {PSOs))

In Finland, the Electrici

and, ectricity Market Ac ; N
According to ; y Ma \Ct contains an obligation to o
at reason%blethgrégg a‘rllpf)lgctxﬁg ltécrgi{:éieg%“ a dominant pD%ition sha]is{cllg}}i[\?fereé?gégfé}%;
eco i s b & customer 1f

nomically competitive opportunities to buy electricity Vlifa ?ﬁg 1;:(?\?;‘?12{“}3?( no other

IKISO a Illlmbel Of Dther obll atl W ¥
g ons llnI‘)OSed at thﬁ net Ol‘k OperaT.OI‘S or elEC[I 1¢1t

suppliers may be seen as public service obligations
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The Network operator has an obligation to:
- connect new custormers

- transmit anybody’s electricity
- develop the network
- apply undiscriminating network pricing
- respect regulations for the quality of electricity (in Jower statutes).
The Supglier must abide by regulations concerning disconnection of a cu
to unpad bills), especiaily in winter-time.
The concept of PSO as such is Little known in Finland. The
in the legisiation have been justi
aspects.
In Sweden, the Swedish gover
to the Commission:
. petwork tariffs (non

nment has notified the following public service 0
distance-related, net operafors arc required to char
into account when calculatin the taritt for a specific 1i

certain lines are not only pai by customers directly connec
luding industrial customers, must be connec

ted to that line);

- all final customers, inc ¢ . .
he costs of the eniire network (main,

clectricity system. In order to minimise {

regional, Jocal grid) all customers are con
local grid unless the operator of the local netwo
connection to a regional line. The large customers are
operation of the entire network and are reducing the costs
A comsequence of this obligation is a very restrictive policy towards
direct lines between producers and customers,
could lead to higher tariffs for other customers, especiall% small customer:
direct lines would only be authorised if they are beneficia
the society. This implies that there must be lack of cap
not deemed economical or beneficial to develop new capacity in the network.

investing in special meters, the Electricity Act included the sys

which obliged concessionaires 10 supply e
be supplied from third parties. This system has now been abandoned.

Th Norway, every conce
inform customers of liability and quality of supp

pooT CONSUINErs (electricity is nota solidarity instrument}.

stomer (due e.g.

nd. | above-mentioned obligations
fied by market functioning, consumer protection, or other

bligations

pe same net
tariffs for similar customers in its area despite differences in actual costs, tariffs must
be cost-related but also fair, which implies that a net operator must take all his lines

1o to avoid that high costs for

ted to the national

sequently obliged to be connected to the
tk gives its consent for the direct
hence contributing to the
for the smaller customers.
authorisation of
including own subsidiaries, as this

s. In fact,
from the point of view of
acity in the network and it is

Until 1 November 1999 when all customers got the opportunity t0 switch supplier without
tem of supply concessions

lectricity to all customers who did not want to

ssionaire of a grid has a supply obligation on its area and must
ly. No supply obligations are set towards
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Implementation of the Eur irecti
opean Directives and results ] ]
B achiey
the general economic interest in different countries e with regard to

Electriciry

On 16 May 200 issi
single elec}/tricit}? g!aeﬂ(ggﬁxtnixg:igg ;i(;géﬁa?lcomm?ipation on the implementation of the
quality level of public scrvices inside the Co ns{ :1013 ntit; importance to guarantee the highest

In most Buropean c i
E ountries the process of transposition of the European Directives in

nati()nal laWS as been cOm le e(l Wi Tac .(',a res 5 QO f ff
¢ v s ]th i Ter I rent
. ] ] ” N ! 1 l’lSlderably dlf ere ti d. ere

Countries Liberalised ; )
allowed inn}‘fz::}%ggre Total liberalisation forecast
Ausiria 10 >
Denmark
Finland ?0 Not defined
France 380(1“ Already existent
oreseen) Not defined
Germany £
Greece 106 Already existent
_— 28 (foreseen) Not defined
ngiand Wales
Ttaly ;26 Already existent
Ireland 8 Not detined
Netherlands 13 Not defined
Portugal 30 igg;
pain 36 2007
Sweden
100 Already existent

W He i d() these diffe
rénces come fr()mo Vlal [ac{() uence the course take]l 1T
y TS lﬂﬂ
g . mal[lly the p - g ructure fthe lﬂd 1T
nﬂpie]neﬂtln the EUIOpeaIz DlIeCt]VeS e-ex1STing stru Q usiry

{(number of actors, t !
Member States. ype of property, etc.), and different policies and preferences of the

In Ger ici irecti
In Ger l;x&ggédthfnglegrr]cmty szrectlve had been implemented by the 1998 Energy L
ilrlnplemented. J into fo v&i tgnregzr cﬁgrgéclggf' ghe Gas Directive has not ;gty be?;
implem¢ » with cess 1o the syste iali i
industry and gas utilities are negotiating an Asgocigrtlié}ée:;?ggﬁségtnasbrgg f]se?xfm
ot

tariifs in the gas s ich is I
Frikorriey gas sector which is likely o take effect before the implementation of the gas

Since no transiti .
benefits angn:ilstlgrl:é ur§]g11m§mhas been set up, the main problem arising is to spread th
situation shows importan? pricg11 zf?g groups of customers. However, the exisgn?gap{ticg
problem of the so-called "ch flerences even within similar group§ of cust
- ’ up: omers. The
at the expense of sm erry-picking" leads to advantages for b i
all and med : tages for big industrial custorn
smaller utilities suffe lum, especially domestic cust iti oS
1 . r from non-tran. stomers. In addition to th
existent regulation of network access, sparent wholesate market prices and from a no%t_”
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The German Economics Ministry is of the opinion that energy companies are not
fulfilling services of general economic interest, which is another way of saying that th{:}
are not charged with public service obligations according to Axt. 86 para. 11 of the EU-
Treaty, but at the same time leaves the regulation of the conditions for network access to

the market players, This makes it difficulf to evaluate the "desired results” from the point

of view of the government.
On the one hand, from the point of view of the final customers, the continuity, efficiency
and quality does not seem to be a problem. Instead, it seems 10 be necessary to find a
more efficient regulation concerning principles of equality and transparency of energy
prices as well as network fees. This concerns smail and medium energy companies as
well as final customers in the domestic and industrial market.

In France the postage stamp approach, ail the transitional rules set up, and the fact that
there is but one transmission grid with one grid operator, whose activities are closely
monitored by the regulatory authorities. make it easy to open up the French market to

competition.

The notion of public service is highly defended (cf. the title of th
definition of the public service of electricity).
Tn the Nordic countrics, Denmark passed a number of laws from 1996 to 1999 dealing
with implementation of the Buropean Directive.

The Danish electricity market was the last in the Nordic to de-regulate. Two main
problems remain: the Jefinition of eligible customers {including distributors) alters the
market opening; dispatch priority for co-generation hampers free access to the grid.

Finland, with laws passed from 1995 to 1999, went further than the requirement of the

directive.
Sweden also went further than the requirement of th

1995 to 1999,
Norway, not a member of the EU, set up its reform with different aims: not to privatise.

but to make more efficient a split-up electric system.

e law, and the legal

e directive, with laws passed from

Gas

Directiv t
within Aug. 2000. Some countries have passed
and are now in the process of completin
Spain, Germany an

advanced and is being (
Greece and Portugal are a step behind, but no reques

yet.

The two following tables are a summ
different countries.

Member States
rimary legislation before the deadline
the framework: this is the case of the UK.
d Belgium. In all other Eurcpean countries legisiation has been

e 98/30/CE should have been transposed in national legislation b

discussed in national Parliaments in view of the August deadline;
is for delay have been presented as

ary of the state of gas industry reorganisation in

p Ti
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Directive
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RAIL
The European Directives

Even if EC policy in the sector goes back to the 60s, the first important Directive comes
at the beginning of the 90s (91/440/CE). The focus is, more realistically than in the past,
on overcoming the rigidity of the natural monopoly typical of the infrastructure by
separating the management of the network and the offer of services; responsibility for the
former is placed on the States, while the offer of services is opened to competition.

Four main principles are set by the Directive:

» independence of rail operators, even when ownership is totally or partially by the
State. The role of the State is limited to regulation and to providing raifinfrastructure;

= separation of network management and transporiation activities; this requires,
however, only separate accounting and not necessarily different subjects;

u fS'mancial recovery is considered a priority, and responsibility for it is placed on the

tate;
= access to rail networks is granted, for combined freight services only, to international

associations of operators or to national operators, through contracts with network
managers.

Two other Directives complete this design: 95/18/CE and 95/19/CE.

The first one concerns licences to rail operators: licences are granted by the state on the
basis of the usual criteria requested from contractual partners of public administrations:
EOOd repute, technical and financial competence. When the criteria are met any operator

as & might to get the licence, but actual use of the network depends on specific
agreements with 1ts management.

The second deals with the problem of distribution of network capacity; this is certainly
not an easy problem, since different concerns must be taken into account: special rights in
capacity distribution, freedom in offering services, flexibility and optimal use of the
network, possibility of access. The Directive has left this task to national bodies; the
result is substantial discretionary contro! by national administrations on services, and a
significant reduction of market space.

Implementation of Evuropean Directives in different countries

Directive 91/440/CE has been transposed into national legislation in all countries, with
the exception of Greece. Portugal has not impiemented separation between network and
transportation activities, and a few other countries (such as ftaly, Belgium, Spain and
Luxembourg) have not completely defined access rights. Transposition of the later
Directives has only started. Different policies, tactical arrangements and timescales will

probably result in different reorganisation processes, as has been the case for other public
services.

Let’s take a close look at a few cases, emblematic of different approaches.

The British case

Structure of the rail sector

The UK rail industry following its privatisation was divided in over 100 parts, including:
- 25 passenger train operating companies awarded franchises for periods of 7 to 13
vears;
- 1 monopolistic nationai infrastructure manager (Railtrack) owning and operating
all track and associated infrastructure;
- 3 rolling stock leasing companies;
- 2 privatised rail freight operating companies.

Passeni 1 and freight operating companies pay access charges to Railtrack to access the
network. To ensure that passengers do not experience service reductions as a result of the
privatisations process, conditions in the form of Passenger Service Requirements are
attached to each franchise. Train Operating Companies have to contract to a minimum
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tern of services laid out in a timetable. The Franchise Agreement defines
%fgxffi I%I;d %?eta franchise is, the level of subsidy from the government or, in the case of
profitable franchises, the premium the Train Operating Company must pay. The
agreement also specifies key fares.

‘ncentive regime also forms part of the agreement, designed to encourage the
é;erg.}cf)r?ttlo reach agreed standards of .pup(_:tual%ty and reliability for the service they
provide. Targets for punctuality and retiability are st either at the same level or better
than those achieved under British Rail. If the Train Operating Compan fails to deliver at
the required standard they can be penalised but if they achieve higher standards they

receive bonuses.

Access to market
There s a public body, the Office of the Rail Regulator (ORR), which is responsible for
granting operating licerces to operators and for regulating access 1o track and stations.
ORR also sets the levels of track access charges, promoting competition and preventing
abuse of monopely power and anti-competitive practices.

Access to the nefwork

Access to the network is regulated by contractual arrangements between the Infrasteucture
Manager and train operating companies. Under the track access agreement. Railtrack, the
Infrastructure Manager, grants the train operator permission (o use specified routes on the
network. The agreement sets out the rolling stock which may be operated on those routes
and the train movements which may be made using that rolling stock. Operators are
required to work with Railtrack to develop a timetable.

Qervices to rail consumers {passengers or rail freight users), are provided by either the 23
passenger Train Operating gompanies or by the 2 privatised freight operating comparies.

On some routes, passengers can choose between different operators. The London-
Birmingham route 1s served by several operators such as Chiltern and Virgin wrains.

Regulatory bodies and regulations

The Office of the Rail Regulator is a government department. The Regulator is appointed
by the Secretary of State for Environment, Transpert and the Regions.

In addition, 2 non-governmental gublic body, the Shadow Strategic Rail Authority
{SSRAY was set up in 1999 by the Government 10 rovide a focus and strategic direction
for Britain’s raikways, t0 encourage investment and manage the Eassenger rail franchises.
It is managed by the Franchising Director who is also appointed by the Secretary of State.
Currently it is engaged in a process of replacing these franchises, with the aim of
increasing capacity and improving the overall service to the customer.

The SSRA operates in its current 'Shadow' form, pending legislation, introduced to
Parliament irs November 1999, to constitute the Strategic Rail Authority.

The main areas of the Regulator’s statutory functions are:

» the issue, modification and enforcement of licences to operaie trains, networks.
stations and light maintenance depots )

s the enforcement of domestic competition law in connection with the provision of
railway services

»  the approval of agreements for access by operators of railway assets to track, stations
and light maintenance depots

»  consumer protection and promotion of passengers’ interests

The Regulator has duties under Section 4 of the Railways Act 1993 which include:

* the protection of the interests of users of railway services, including disabled people

= the promotion of the use and development of the national railway network for freight
and passengers

= the promotion of efficiency and economy

»  the promotion of competition

= through ticketing
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= minimisation of regulatory burden
s commercial certainty and security
= the protection of persons from dangers arising from operation of railways, wi
; s, with th
advice of the Health and Safety Executive & P ’ ©
= the environmental effect of railway services

= the financial position of the Franchising Directo k H g
s Raﬁ’track) z r and holders of network licences

General Economic Interest and Public Service Obligations
The Regulator:

» s responsible for deciding whether proposed closures of e
railway facilities should be aliowed to t%kepeffect. bl passenger services and

= is under duty to investigate certain representations concerning contraventions of
conditions attaching to licences and closure restrictions. The Railways Act lays down
an enforcement procedure for the Regulator to use to secure compliance with
conditions of licences and closure restrictions.

= has functions in relation to keeping under review the provision of railway services in

Great Britain, the collecting of information in respect of such servic ivi
of the information. P s and the giving

The Franchising Director:

= is to ensure that no disruption to services occurs when 4 franchise agreement comes to
an end. If no other franchisee is available to run the service immediately, the
Franchising Director must secure the provision of those services. o

* His main functions include the provision of services for the carriage of passengers by

rail under franchise agreements, as well as encouraging efficiency and economy in the
provision of these services.

SSRA

®= has to make sure that rail services are provided to passengers in accordance with the

Passenger Service Requirements laid out in each franchise agreements, which set out
a minimum level of service on each route.

Implemr_en{ation of the European Directives and results with regard to the general
economic interest

Political agreement was reached on rail policy, including international rtai i

liberalisation. The package of three draftp diresi:tives, congstituting the raila I}E)af:rlfelt%gt
liberalises access to a Trans European Rail Freight Network (TERFN), provides or
separation of function between infrastructure management and train service operations
and establishes a framework for infrastructure charging and for aliecation of capacity
This institutional separation is already reflected in the existing practice in the UK. .

Results in term of general economic interest are satisfactory:
1 : the system of PSR T
most or all of the service pattern which British Rail operatec):{. Y ¢ protects

The French case

Structure of the rail sector

France started its reform applying one of the basic prinei irecti
. ) i th principles of Directive 91/440:
separation of network and transportation services. An entity was created (Direction de

Uinfrastructure) in charge of network mana ; ¢
I : gement; A state owned company, R
Ferré de France (RFF) is the owner of the infrastructure. pany, Fesead

Oir_f;r:gt% f;l:{;l)f‘;l g%cf:?ded not to privatise, and has a kept high degree of vertical integration and

While RFF manages the rail network for the state, SNCF, unburdened of a considerable

art of the debt i i i
g’eight l:ranspgrt:tirourlll. up in the last forty years, deals exclusively with passengers and
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In 1997 important finctions concerning passengers’ transportation gave been transferred
to the regions.

Access to market and access to network
The French network has not vet been opened to national or international competition.

erimental tariff system has been devised, valid until 1999; computation takes in
é:toréc?lfgt three variablesy(right of access, right of circulation, right of reservatiom)
depending on the importance of the line and from the time and day of transportation.

The German case

Structure of the rail sector

Germany has been one of the first countries to start a radical restructuring of the rail
sector; the main features of the intended reform, presented 1994, were the merger oi;hc
two previous national railway companies to form one holding company, with three
business areas: passengers, freight and infrastructure management.

As of today, heavy rail is provided 99% by Deutsche Bahn A.G.(state owned but
privately ofganisec{ . Local rail systems (metros and trams) are all owned by iocal
administrations. The remaining share of the market is covered by small private
companies.

Access to marker and access to network

Heavy rail: companies wanting to operate on long distances have to propose to the
administration, pay for using the infrastructure and operate - if they are allowed to - at
their own risk; for regional trains there are calls for tenders, and the operator has to pay
for using the infrastructure. No discrimination is allowed.

In practice there is ne operator without Deutsche Bahn on long distances and only a small
percentage of private operators for regional trains.

For metros and trams there is today no activity for tendering.

There is no choice of supplier by consumers; administrations of course choose when
tendering.

Regulatory bodies and regulations

The regulatory bodies charged with the regulation are: the administrations of the central
govem%nem gr the long-distance transport and the infrastructure of Deutsche Bahn; the
administrations of the German regions for regional transport and general aspects of local
transport (metros and trams), the local administration for local transport.

The main tasks of the regulators are: to grant licences to operators; to call for tenders; to
ensure that there is no discrimination 1n access to the infrastructure. The role of the
antitrust authorities is not defined but in discussion.

The Spanish case

The railway sector in Spain retains a unitary structure for the time being in regard both to
the legal structure and to actual operation (infrastructure management and rail service
operations}

Regulation is the exclusive competence of central government and the state-owned public
company RENFE has exclusive responsibility for all rail operations.

Seme public services are the competence of the Ministerio de Fomento (infrastructures
and transport): granting licences to undertakings applying to provide trangport_serwces;
fixing conditions for access to infrastructure; approving safety rules; and acting as an
appeal body if necessary to protect fair competition and to avoid preferential freatment.

RENFE however remains both the ong authorised rail transport operaior using the public
rail network and also the integrated company with responsibility for managing rail
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infrastructure (maintenance and traffic control). The State has not yet takéh- steps o
regulate a competitive market. _ p
Spain has transposed the existing Community directives relating to access o the s
sector {91/440, 95/18 and 95/19) but these are currentl being mod%ﬁed in order to eitéid
the right access rail infrastructure to new operators and to promote competitiveness, - -

When the amended directives have been transposed into national legislation, the |

organisaticn structure of Spanish railways is likely io be opened up. The government will .
therefore need to create the necessary protection mechanisms to be able to act as sector
regulator and to provide a control structure for the market to allow competition.

Implementation of the European Directives and results with regard to the general
economic inferest

There is a large package of new national laws; first steps in implementation have been
taken, public owned companies are training hard for compefition. We can see the
beginnings of an open market, although networks are monopolistic bottienecks. The
discussion on which will be the right organisational forms is not finished.

It will take time to see the desired results in terms of general economic interest.

A variety of models

The policy of the EC for rail transportation has one main thrust: promoting a competitive
market in public services. The building blacks of the Commission’s design are:
liberalisation of access to freight and passenger transport networks on international lines:

construction of "super highways" in rail transportation; improvement of passengers
transportation.

A new model of rail is created for the European Community, based on business criteria
and competition; this implies State refunds to the railways operators for welfare pelicies,
focusing of the operators on profitable activities with managerial autonomy, clear cut
responsibilities of State and operators and the recovery of a solid firancial stracture.

It is recognised that States have the right to require the fulfilment of public service
obligations from operators, provided that additional charges be covered by the State and
freight and passengers’ mobility on rail may be ensured. Welfare policies are thus a
matter of choice for the different States and are paid directly by them; operators in public
transportation must have clear accounting systems,

Compared with the Commission’s design, the European Parliament has teaded to
underline more public service obligations and welfare policies and has asked for an
adequate transition time with a special consideration for the level of prices.

If the EC policy has beer: clear and on the whole consistent, it must be acknowledged that
the reality of rail transportation has not evolved accordingly for a variety of reasons:
States” resistance, welfare policies, employment considerations, and robably also a lack
of interest from prospective operators for a sector considered unappea ing.

If we look at the UK, Germany, France and Spain, we see four significant examples of
different models in the reorganisation of rail transportation.

The UK has created a process of total privatisation: not only transportation services, but
ownership of the network (Railtrack) have been put on the market. Profitability for
private enterprises is made possible subsidising operators for access to the network,
whose financial and technical amortisation can thus be guaranteed. The outcome of this

system has been that public expenditure for rail transportation is larger than before
privatisation.

In Germany nothing has been privatised as yet; a separation process has been put in
motion to create four different companies (freight, passengers, local transportation and
network manaﬁement » owned by a public holding company; the four companies will be

put <1)n the market in the future, but non conclusion is possible for the time being based on
results.

France has nominally privatised the company respensible for rail services {SNCF), while
keeping under public management the company in charge of the network (RNF). A
strong vertical integration has been preserved and, notwithstanding valuable synergies,
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important investments to improve the quality of service and entry into interconnected
sectors (sea transportation, engineering, energy...) a larger deficit has been the result,
with freight and passengers diminishing, as everywhere else in Europe.

In Spain, despite the transposition of the existing Community legislation, very little
progress has been made in practice in creating a new, structure to open access to new
operators. This wilt only now be implemente following transposition of the amended
access directives now on the point of approval by the ELI institutions.

TELECOMMUNICATIONS

The felecommunications sector, a sector characterised b{( internationalisation, continual
mergers and alliances as well as by constant technological advances, has played a pioneer
role in the process of liberalising the network industries. It was one of the first sectors to
change from traditional menopolies to a new regulatory framework based on competition.
European regulation was expected to generate a new dynamism in the development of the
sector, bringing beneficial repercussions in terms of productivity improvement.
reductions of runming costs, and the emergence of new products and services at equitable
prices.

At the EU level the liberalisation process began in 1980 and culminated at the end of the
90%s. The starting point for a Community policy in telecommunications was the Green
Paper on Telecommunieations (1997)."" This document provided a sound basis for
subsequent discussion, led by the Commission. on the methods of introducing
competition, particularly on open network provision and on the separation between
control and regulatory tasks and service ﬁrovismn. in the following years the regulation of
the sector developed through a comprehensive set of sector specific directives, dealing
with network access, interconnection, licensing, leasing of lines, numbering, data
protection and other issues.

Due to the rapid rate of change in the sector the development of the European framework
is still not complete. The legislative framework achteved. to date has been primarily
designed to manage the transition from monopoly to competition and was therefore
focused on the creation of a competitive market and market entey rights. The plans for a
new regulatory framework will take into account the development of the markets. the
evolution in fechnology and the requirements of the user. They have recently been
%ubiished by the Commission in its "Propesal for a Directive on a Common

egulatory Framework for Electronic Communications Networks and Services'"”.
This legislative proposal contains important rules on fundamental regulatory issues
relevant to this study, including a new regulation on universal service and users’ rights as
well as rules on the functioning of National Regulatory Authorities. We shall therefore

examine it more closely.
Existing European Directives

The Directives 90/388/EEC, concerning Competition in Telecommunications
Services Markets, and 90/387/EEC, concerning the Establishment of the Internal
Market for Telecommunications Services by way of the Creation of an Open
Network Provision (ONP) have established as the comerstone of the EU regulation of
the telecommunications sector. Both directives introduced competition to
telecommunications services, with exception to telex services, radio courler services,
broadcasting, and services provided via sateilite. Under this regime, only the voice
tele{)hony service for the general public and the establishment and exploitation of the
public nétwork could be provided under special or exclusive rights. The data transfer
service was subjected to a specific regulation: in this field Member States were entitled to
introduce restricted competition by authorising only a limited number of operators. The
right to network access had to be granted under public, objective, non-discriminatory

I Communication of the Commission, Towards a dynamic European ¢conomy. Green Paper on the
development of the commen market for telecommunications services and equipment, COM (873 290 of
30.6.1987.

" proposal for a Directive of the European Parliament and of the Council on a Common Regulatory
Framework for Electronic Communications Networks and Services COM (2000} 393 of 12.7.2000.

REPORTS 8]

conditions, brought into line with those of other Member States, The fixing of tariffs
remained the respensibility of the Member States. In regard to pricing principles. the
Directives only set fundamental rules: prices must be: based on ohjective criteria; cost-
orientated; clear and adequately publicised: and non-discriminatory. Basic and
supplementary services must be separately priced.. The granting of authorisations.
operation, allocation of frequency bands etc. must all be administered by an entity
independent from telecommunications organisations. ’

The ONP Directive is a framework Directive, and has given rise to a series of separate
daughter directives in order to transfer the ONP principles to each specific service,
namely to leased lines (Directive 92/44 of June 5, 1992), and voice telepheny (Directive
95/62/EC of December 13, 1995, repealed in 1998). Other Directives concern satellite
communication (Directive 94/46) and mobile communications (Directive 96/2).

Subsequently, the ONP Directive had been modified substantially by the Direectiv
96/19/EC of March, 13 1996 on the "Establishment of Full C'ompetitiﬁfimi:
Telecommunications Markets". This Directive obliged the Member States to lifr all
restrictions that limit competition in telecommunications services other than voice
telephony. It stipulated that the provision of these services, with the exception of voice
telephony, the supply of gubhc telecommunications networks and networks involving the
use of radjo frequency bands, only needed a general authorisation or declaration. In
regard to licensing, the Directive permits limits to be placed on the number of licences.
Apart from this market entry regulation, the other modifications dealt with pricing issues
{concerning the interconnection provision and universal service obligations). the
separation of accounts when special or exclusive rights are involved, and numbering.

The obligation to fully liberalise the services was reinforced in 1997 by an agreement
signed within the WTO members (GTB agrecment), that embraces more tyhan 93g % of fll;e
world telecommaunications market.

In 1997 the regulatory framework has been modified by two other directiv
97/13/EC Directive on General Authorisations and Indizidual Licensesecfi’El}\eSr'ilE]%)e.
1997 sets out specific rules based on the principles of the licensing procedures; individual
ficences are required to grant specific rights or to establish specific obligations on the
holders of these; other cases must be covered by general authorisations.

The Directive 97/33/EC of June 30, 1997 concerns Intercomnection in
Telecommunications with regard to ensuring universal service and interoperability by
ag{).lylr}g the principles of open network access. This Directive deals with the rights and
obligations of parties to interconnection agreements and the powers of and supervision by
the regulator. ’
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Implementation of the European Directives

The following table gives an overview of transposition of harmonisation directives in
different countries.

(1.10.1999)

Directive BIDK|(D|EL|E{FI!IRL| I [ L |NL|A|P|(FIN[S |UK
ONP Framework

90/387/EEC as SN WY WY v I
amended by 97/51/EC S n IV i Sl niy Y
Leased lines

92/44/EEC as i | LA A A U A A BV I A A
amended by 97/50EC i Y YD VYV It (v (Y VL VY
New voice telephony

98/1G/EC iy i Yl el Y YL Y
Licensing

97/13/EC i Y in WYY SO | S
Interconnection

97/33/EC DY Wy |[vivIYv ¥V i |V WYY Y
Numbering _
98/6/ECamending |v |v |v b ¥ |1 |v |[i v v |[Y |V |i v i
97/33/EC

Data protection

97/66/EC i e vl e e i VI Y

Legend:

¥ (Substantially transposed) i (Partially transposed) r (Not transposed).

1) (Recent legislation under examination) 2) (Defertnent requested) 3) Old Voice Telephony
95/62/EC is substantially transposed.

{From "Fifth Report on Implementation of the Telecommunications Regulatory Package” COM

£1999) 537 final).

Proposal for a new Regulatory Framework

A complete revision of the existing European directives is now being discussed. The
recently published "package of measures" is based on a horizontal view of all
infrastructures and services in the communications sector, including broadcasting.
According to the European Commission, a small number of specialised new Directives on
specific regulatory issues will take the place of the twenty existing Directives in this field.
The Commission has presented six proposals {one Framework Directive and five
Directives on specific regulatory issues) as follows:

Fundamental questions will be dealt by the "Directive on a eommon regulatory
framework for electronic communications networks and services'. According to the
proposal of the European Commission, this framework directive will set out & number of
principles and ebjectives for regulators to follow, as well as a series of tasks in respect of
the management of scarce resources. National reEulatory bedies will be required te be
independent and to act impartially in decision-making. Member States will have to state
publicly which part of the reguiatory body is responsible for fulfilling the rules of the
different Directives. Following the explanations of the Commission, these requirements
do not extend the obligations already imposed by the existing framework. Other
provisions will establish: a right of appeal to a body independent from government; a
right of the regulators to collect information from market players; and a right of the
Commission to request this information for the Commission’s purposes; and, where
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agpliqable,.obligation‘s on national regulators to consult when they take decisions
affecting third parties’ interests,

It is noteworthy that these plans include a European regulation on the functioning of
national reguiatory bodies ~ a feature which is completely unknown in other sectors such
as the energy sector.

Apart from the above-mentioned issues, the Framework Directive will deal with the
fulfilment of policy objectives and regulatory principles by the national Regulators, the
allocation and assignment of scarce resources, the granting of wayleaves, and the
separation of accounts, particularly when special and exclusive rights are involved. Other
provisions wili stipulate a new definition of significant market power as well as
procedures of market analysis that national regulators are required to apply.

Five other Directives will focus on authorisation, access and interconnection, universal
service and user’s rights and data protection as well as the unbundled access to the local
loop:

The "Directive on Authorisation of Electronic Communications Networks and
services" aims at harmonising the rules for authorisation of such services. The
"Dhirective on access to, and interconnection of, electronic communication networks
and associated facilities" aims at establishing a common framework for access and
interconnection agreements across the EU. The "Directive on universal service and
user’s rights relating to electronic communications networks and services” will set
out the user’s rights, particularly in respeci of universal service. The "Directive on the
processing of personal data and the protection of privacy in the electronic
communications sector" will update the existing framework 1n this field, and the
"Regulation on unbundled access to the lecal loop" will introduce a requirement for
local loop unbundling."”

The European Commission expects these measures to come into force after a consultation
period of about 12 to 15 months.

The Spanish case

The structure of the industry

In Spain there are ne alternative access Networks to those of the dominant operator
{Telefonica S.A).

In fact, the estabiished operator totally dominates the provision of fixed access Networks.
counting up with the 4% of the available user connections. {For the purpose of this
calculation, mobile Networks are excluded). Currently, the only real alternative to the
}pca}l éoop are the mobile Networks given that Networks via cable operators are very
imited.

In March 1999, the conditions for indirect access to the local loop of the fixed public
telephone Network were regulated; which made it possible for other operators o access
the local loop forming part of Telefonica’s Network.

Interconnection constitutes one of the basic pillars in the opening process of the
telephony market. Therefore, a series of obligations have been established for the
dominant operator in the market (Telefénica) with the prime object of facilitating entry to
new operators using the existing infrastructures.

The principle of obligation of the owners of public Telecommunications Networks to
interconnect their Networks to those of all operators of the same telephony service
providers was established. The agreements will be freely reached between the two
parties, with the intervention of the Market Commission of Telecommunications
{Comision del Mercado de Telecomunicaciones - CMT) solely reserved for cases of
disagreement.

Nevertheless, to promote competition, the dominant operator is obliged to publish an
Interconnection Offer of Reference (Oferta de Interconexion de Referencia — OIR} which
includes the description of the offers broken down into elements and the technical and

¥ See Commission Recommendation of April, 26 2000 C(2000) 1059.
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economic conditions, including price and quality levels. This offer to which the dominant
operator is committed respects, in all cases, the freedom of negotiation between the
parties. In fact the inierconnection agreement now signed have not been based on the
offer.

On the basis of the new legislation of July, 23 2000 (Real Decreto-Ley 7/2000) the
Government will establish the conditions for the dominant operators of the fixed public
telephone networks to facilitate the unbundled access as well as the shared access to the
local loop, becoming effective by January 2, 2001. The Government will determine the
prices for the first Interconnection Offer of Reference for the network operators with
regard to both modalities of access to the local loop.

As to local calls, the new rules determine that by November 15, 2000 operators of the
fixed public telephone networks considered as dominant are required to facilitate the
proceedings of selection of "call by call operators” as well as of the pre-selection of
operators, as far as digital telephone connections are concerned.

Furthermore, the new legislation aims to strengthen thé information and transparency
obligations and thus requires dominant market operators to present the results of the
system of cost accounting. Operators who are not dominant but provide universal service
obligations also have to fulfil these requirements.

The granting and interpretation of the OIR has created serious problems in Spain. The
process of the grant is as follow: The dominant operator presents the proposal to the
CMT, The Commission evaluates it and modifies it as it deems appropriate and sends it
to the Ministry of Deve]o%ment (Ministerio de Fomento) whe grants it. Telefénica itself
has appealed against the offer in the courts.

Regarding the discrepancies in the interpretation of the rules guiding interconnection and
Network access the following stand out: discrepancies between Telefonica and the
entering operators reﬁarding t%e number of connection points or the lack of effective
application of the OIR which demonstrates the preponderance of negotiating power in
favour of the dominant operator and the balance of interests thai the new operators
confront.

Fixed Telephony

The market share is clearly led by Telefonica with billing that includes 98% of the total.
(This figure drops to 94% if only, provincial, interprovincial and international calls are
considered, which is were the entrants have fundamentalty Competed). {Figures refer to
1998,

Mobile Services

The market share is distributed between Telefdnica and Airtel with 72.6% and 27.4%
respectively. (Figures refer to 1998).

The granting of four individual licences to provide mobile communication services of the
third generation (IMT 2000 - UMTS) is planned from March 2000,

Access to market

The general Telecommunications law establishes entrance to the market through two
basic titles:

*  (eneral authorisations: these are required for certain Telecommunications Services
(those which do net require an individual licence). They are conceded automatically
(without the need of an express resolution by the public authority).

= Individual Licences: these are necessary to be able to provide services and operate in
a more complex Neiworks, These are conceded freely but not automatically, They
require Cela.n explicit resolution for every applicant specifying the content of the duties
imposed.
They are required for the provision of a fixed telephony service available to the
Public without own — Network (Type A), the ]]Drovision of telephony services
available to the public via the establishment or exploitation by the owner of a public
Telecommunications Network (Type B) and the establishment or exploitation of
%J]Elblic gialecommunications Networﬁs which can not be made available to the public
ype L)
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Regulatory bodies and regulations

There has been a separation of the regulation functions, understood as being the
preparation of basic legislation and the regulation that develop it from, those of the
regulation and administration of these with the aim of establishing some ground rules and
acting on market forces. The former have remained within tl%e government and the
Milillistg{\/?Tf Development (Ministerio de Fomento}. while the latter have been transferred
fo ine .

The State has exclusive control over Telecommunications.

The Ministry responsible for Telecommunications policy is the Ministerio de Fomento

and within the Secretaria General de Telecomunicaciones. The Ministry retains important

functions:

- Responsibility for reguiations

- Responsibility regarding market access

- Defining the required conditions for the concession of authorisations and licences

- Awarding the titles if tenders are required (due to the lack of limited resources —
public radio airspace)

- Amplification and revision of the services required by law as universal service

- Determining according fo regulation the procedure for designing the dominant
operators charged with guaranteeing the provision of the universal service

- Provisionally fixing maximum or minimum prices or criteria for its fixing as well as
its control.

Another State body is the Telecommunications Advisory Council {Consejo Asesor de
Telecomunicaciones). Its main function is to propose to the government whatever
measures it considers opportune; to know and inform about legislative and regulatory
projects and to issue reports on Telecommunications related issues.

The independent regulation body of the sector is the Comisién del Mercado de
Telecomunicaciones, which does not form part of the general State Administration and
is run by its own juridical regime in order to guarantee its autonomy from the government
and State Administration (it 1s formally part of the Ministerio de I-} omento, but this in no
way implies a hierarchical definite system). Among its functions are the following:

- Control of market access

- Promotion of free competition

- Interconnection and access to Telecommunications Networks

- Price regulation

- Management of limit resources

- Conirol of the compliance of obligations of public service

- Consultancy

Nationai Bodies for the Defence of Competition. Responsible for applying the law of
competition in the national sphere are the Servicio de Defenca de ia Competencia
(which forms part of the Ministerio de Feonomia y Hacienda) and the Tribunal de
Defensa de la. Competencia (which is part of the previously mentioned Ministry but
enjoys total functional independence). Both The Servicio and the Tribunal have acted
applying the established principles in the Telecommunications sector, coming down
against actions by Telefonica and its competitors.

The responsibility of the CMT, regarding the application of the rule of competition in the
Telecommunications sector is limited In principle to the possibility of initiating the
intervention of the bodies for the defence of competition (restrictive practices) and of
informing perceptively in the procedures of authorisation of economic concentration.

General economic interest and public service obligations

All the operators of Telecommunications services available to the public and the
operators of public Telecommunications Networks requiring an individual licence are
subject to the regime of public Service obligation.
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categories of public service obligations have been established,
The universal Telecommunications service.

the national territory.
Other obligations of public service imposed for reasons of public interest.

Initally, the following measures are guaranteed under the concept of universal service.

@ That all citizens can be connected to the fixed public telephone Network and can
access the provision of fixed telephony service avatlable to the public. (Emitting and

rc%e‘iivin% national and international calls and allowing the transmission of voice, fax
and data

® That afl subscribers to the telephony service are supplied free of charge, with a

telephone guide which is up - to - date, printed and unified for each territorial area.
The production and commercialisaiio i i

That disabled users or those with 5

telephony service available o the pub
rest of the public.

ecial social needs have access to the fixed
I¢, in similar conditions to those offered to the

To guarantee the universal Telecommunications service thro
any operator considered as dominant {Telefénica) in a certai
the field to provide any of the services included in the conce

ughout the national territo A
n field can be ordered within
Pt of universal service,

Financing of the universal service of Telecommunications. The CMT will be res
for determining whether the 1si i i

stribute the net cost among

and made public. The procedure for the calculation will he the following:

Net cost = Incremental cost for providing unprofitable services
- Income derived from the activity.

Intangible profits associated to the universality of the service,

This calculation will be made by the operator who in each case provides the universa]

tsgé‘?ecseulltn agreement with the principles set by the CMT and with the CMT"s approval of

b " ; el s discrimination and
proportionality according to the actvity of each operator. The objective parameters that

ined by the Ministeri :
be applied by the CALY Tmined by the Ministerio de Fomento and

Quality conditions for the provision of Telecommunications Services were se i

; / t down in
October 1999. This norm established the procedure for the publication of an annual report
on the quality of the fixed telephony service and of the service of lines available for rent,

It also fixed specific objectives and abligations of quality correspondi i i
fic s sponding to given s $
as well as the definition and measuring methods 0? A n haality paramaes

i _ ‘ th i i S
This regulation will be further developed. © comesponding quality parameters.
Results achieved

Afte 111 (}d 11 f 1 [J 1t mn D f
the 1 uction of Ul competition eCe[llf)EI 1998. ﬂlEIe 1sa largC l’ll.lmbe 0
ma ket e!lna]l[b ﬂl]d 1aHl lg ta]“f . [lle Iel]lal]llllg ll IlltaflOIlS to be ]eSOIVed ar¢ thrEC

" The way in whi

othr iy o v ¢h regulatory tasks are shared with National Regulatory

Authority and

- The obligatory Telecommunications services which are deployed in all or part of
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An important factor is the clarity with which powers are assigned as between the
NRA and other bodies, including ministries and the national competition authority;
too wide a dispersal of regulatory powers can weaken implementation.

In Spain, the allocation of regulatory tasks as between ministries and regulatory
agencies lacks clarity. On the other hand some measure of co-ordination is required
between the NRA and the national competition authorities (NCA). In the case of
Spain, this Cupertino is not formal but there is a de facto one,

® The lack of competition in the local access market.

Although steps are being taken to issue wircless local loop licences and w0 use
naticnal regulation to provide alternative ways of accessing to the "last miie".

The conditions for the indirect access to the local loop of the fixed public telephone
Network were regulated in March 1999. Tt introduce the ADSL. (Digital Subscriber
Loop technologies) technolof%y in the local leop by the dominant operator with the
aim of enabling flat-rate taritf schemes for Internef users (50% of end-users in 2000
and 100% in 2061). The order fixes the prices that entrant operators had to pay to
Telefénica, S.A. for this provision until December 2000.

At present neither cable TV nor wireless Jocal loop {WLL) are widely used as a
practical alternative for local access,

® Universal service and user/consumer protection.

The fundamental objective of the EC regulatory package is to secure a choice of
operators and services, and lower tariffs.

The universal service requirement exists to ensure that a minimum set of services of

specified quality and affordable price, are made available to all users. Universal
Service Funding

While Spain has introduced legal provisions for a universal service funding
mechanism, it has not been put into operation. The method of calculating the cost
which are 1o be recouped, by the incumbent, under the funding mechanism has not
been approved yet by the NRA. NRA has not vet approved the cost accounting
system of the incumbent (it is reported to lack transparency).

The preatest problem affecting consumers appear 1o be the lack of transparency in
tarifls and in service information.

A special problem is the absence of transparency in the tariff foerilllfgs of operators, who
regularly modify both tariffs and the structure of offerings, which differ widely from one
operator to the other, thus making comparisons difficult for consumers.

The German case

The structure of the industry

The German telecommunications services and infrastructure market has been liberalised
in three steps: In 1989 and 1995, two laws on the restructuring of the telecommunications
and postal sectors established the basis for the liberalisation of the market {"Postreform 1"
and "Postreform I1")." Subsequently, the "Telekommunikationsgesetz” (TKG) of July 23,
1986 introduced the fundamental rules for the liberalised mar et, particularly rules on
network access as well as on the establishment of an independent regulatory body.

Service providers are around 1,680, including both new licensees and companies not
requiring a licence for their operations. There arc now 47 operators (including Deutsche
Teciekom AG EDT) licensed to offer voice telephony nation-wide and 100 operators with
a geographically limited voice telephony licence. 179 operators have a network licence,
O% those, 10 have a national and 169 a geographically limited licence. 111 of the total
number of network operaiors have started aclivity in the city (local) zone and 9 at

Y "Gesetz zur Neustrukturierung des Post- und Fernmeldewesens und der Deutschen Bundespost” of June
14, 1989 and "Postneuordnungsgesetz" as well as maodification of the "Grundgesetz” of January 1, 1995,

" Data referring 10 61.07.99.
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‘national and international level. There are 86 interconnection agreements in place and 52
agreements for access to the local network.

Voice telephony market

In fact, more than 70 companies now offer tele hony services, some of whom operate as
resellers. Meanwhile, a trend towards provider oyalty, towards preselection, is emerging,
Use of the call-by-call facility still predominates, however. Although the number of
competitors” local loops is growing as local providers become fess thin on the %round, it
is still comparatively low. The share of the new subscriber network operators will only be
around 1 percent, however, according to current forecast, the remainder stiil being
accounted for by Deutsche Telecom AG (The State’s 65.3% shareholding in Deutsche
Telekom is managed by the Ministry of Finance),

New entrants’ share of total minutes generated in Germany every d:{ was some 14
percent, In terms of volume of long-distance domestic calls, international calls and fixed
to mobiie calls, the new providers are currently notching up a market share of 35 percent.

Singe the market was fully dereﬁulated on 1 January 1998 Germany has seen a sharp drop
in the price of long-distance calls as a result of the competition dereguiation has ushered
in (Now the customer pays anything up 1o 85 percent less than 18 months ago for a
domestic long-distance ¢all on a weekday). Consumer satisfaction as a resull of
liberatisation is reported o be high

Mobile market

tT}l:f total number of mobile users, 16.9 million, is distributed among the operators as
ollow:

DeTeMobilNet: 41,2%

Mannesmann Mobilfunk; 42.2%

E-Plus Mobilfunk: 15.4%

Viag Interkom: 1,2%

Universal service obligations

According to the Evropean legisiative framework, the German legislator has introduced a
conceéyt of universal service which is regulated in detail by the provisions of the TKG. '
In addition to these rules a specific regulation gives a definition of universal service
obligations,"” It is up to the regulatory authority "Regulierungsbehsrde fiir Post und
Telekommunikation" (RegTP) to decige whether a specific universal obligation is not
provided or not provided sufficiently in a certain market, According to the general
concept of the German Basic Law ("Grundgesetz") in the case of such deficiencies the
Federal State is not allowed to provide the service itself, but is required to create a
suitable framework in order to grant the provision of services to private market

participants. Thus, RegTP may oblige licence-holders to provide this service, or to pay a
compensation fee.

National regulatory authorities (NRAs)

Regulatory tasks in the telecommunications sector are assigned to the above mentioned
RegTP. This bocg/ has been established on January 1, 1998 according to the rules of the
above-mentioned TKG. It acts as an independent higher federa? agency. RegTP's
decisions are taken by ruling chambers which have the power to decide 1 major areas of
regulation. such as rates regulation and interconnection issues, Proceedings are public and
decisions have to be published, Action against its decisions can be brought Eefore the
administrative courts. In contrast to the general German Law against Restrainis of
Competition, decisions carnot be overruled by the Minister of Economic Affairs, The
Ministry only performs the general legal supervision of RegTP.

RegTP is responsible for granting licences, ensuring access to the network, setting tariff
principles, imposing yniversal service obligations, assigning frequencies and numbering

% See Section 11 of TKG, 8§ 17-22.
1 "TeiekommunikationsﬁUn.iversa]clienstvemrdnung" (TUDLYV} of January 30, 1997.
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and data protection issues. It is empowered to order, at the 1‘ec_1}1est 0? an ?tterc(?ni{legtiﬁ%
party, public telecommunications network operators to lnte;LOI}neth any Ot' e 18f the
conditions of interconnection, and it sets the deadiines for imp _emen}a _10'{[1_ of the
decisions. RegTP does not have the necessary powers to intervene on its fown 11{1} :@ 1 st
interconnection negotiations, nor can it set deadlines for the conclusion of negotiations.

ion to the general competition authorities on the federal level and Lander level.
gler?%?)tligléogsider%d as a sort opf specific competition authority in the telesfﬁmr&lumpatlo@
anf post sectors. Thus, the TKG contains specific rules on abuse of ma}l1 et onpnancss.
General anti-trust law remains applicable, for instance in those areas w erle no EC?:?LH
are granted. In order to ensure convergent decisions of RegTP and geue'raf com]t:ge i 1(1)1
authorities, all authorities are required to co-operate and to exchange in olrma ion. ;
some cases RegTP even needs the Competition authority to agree, in other cases
consulting procedure is sufficient.

Relation between European Commission and national regulatory bodies

i an legislation, the national regulatory bodies are required to forward
ﬁ%g?rfég%&otg %gplguropéan Commission, in order to ensure a minimum degree of cg-
ordination between decisions at EU level and at national level, as well as among t e1
Member States. The European Commission is entitled to intervene ‘mfa nauon?
regulatory procedure if the parties complain about the length of the processi, or eﬁag}pi
ifa networl‘(] access decision takes longer than six months. The na_tlonal reguiatory bo t\ is
required to apply Community law, If a dispute arises about whether an a}ilgrgel{pen ttt:]u
market behaviour conflicts with Community law, the case can be brought be oref the
national courts, which may use the procedures of the EU treaty to seek the opinion of the
European Court of Justice regarding the case.




Financing Services of General Economic Interest

This study concentrates on five sectors that have a long tradition in offering
services of general economic interest: energy, telecommunications, transport,
urban services and financial services. These sectors are not analysed exhaustively,
neither is the situation in ali EU-countries described completely. The purpose is,
firstly, to present a framework in which the most important ways of financing
services of general economic interest (GEI) can be described and, secondly, to
describe modes of financing that are characteristic for the various countries of the
European Union. These findings can be applied to other sectors that offer services
of general economic interest, such as broadcasting, or to countries that are not
mentioned in this report.

This report is organised in three parts: general considerations, sectoral aspects,
conclusions. Section 1.1 elaborates on the conceptual framework, while Section
1.2 describes various modes of financing public service obligations. “In the second
part, Sections 2.1 to 2.5 present for some Member States the actual ways of
financing in the sectors mentioned. The last part concludes.

PART 1 - GENERAL CONSIDERATIONS
1.1  The conceptual environment

In the process of gathering information about the various modes of financing
services of general economic interest (GEI), the working group encountered a
great variety of instruments. One reason of this variety is the complexity of the
GEI notion; another reason is its dynamic aspect. As for the dynamic aspect, a
service considered of GEI may change in content as the technology or the tastes of
the citizens develop. The hygienic conditions in the nineteentk century, for
example, appealed to the local authorities to establish public bathrooms and
swimming pools. Most of them have been privatised today. On the other hand, the
public accepted in the nineteenth ceniury the tremendous pollution in the industrial
basins caused by the smoke of the factories. Today. the iegal requirements
imposed on firms for environmental protection is a service of general interest that
is supported by the public. Large firms increasingly set their own environmental
and ethical criteria as an expression of their public responsibility for sustainable
development. It follows that the content and the character of a service of GEI
change over time, and so do the provision of this service and its financing,

The Commission of the European Communities has updated its 1996-
Communication on services of general interest in Europe'. In the 2000-
Communication, the following definitions of terms are presented. A service of
general interest (SGI) covers market and non-market services which the public
authorities class as being of general interest and subject to specific public service

' DOCKI0/25 of September 20, 2000,
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-affordable prices.

The concept of a service of general economic interest (SGEI) is used in Article 86
of the EU Treaty and refers to market services which the Member States subject to
specific public service obligations by virtue of a general interest criterion. It
considers a public service t0 be an ambiguous term since it may refer to the actual
body providing the service or ta the general interest role assigned to the body
concerped. This report presents an approach that resolves the ambiguity. The
Commission observes that services of general interest are a key element in the
European model of society. The new Article 16 confirms their place among the
sha‘red values of the Union. However, competing providers in the private sector
claim that existing arrangements give an unfair advantage to the organisation
entrusted by the public authorities with the provision of such services and infringe
on (;grnrnunity law. The Commission’s objective is therefore to provide further
clarification on the respective roles of the different levels of public authorities and
of the competition and the internal market provisions in order to provide legal

certainty. This report is in line with the European framework developed by the
Commission.

Th? report focuses on a specific type of service of general interest. The CEEP has
defined an SGI as follows: "A service of general interest is a service created 0;
organised by a public authority responsible for a territory when it believes that the
market does not enable the service to be supplied in conditions which it considers
necessary to gatisfy society’s needs."” Both the Commission’s and the CEEP
deﬁmnpn fequire some comments. Firstly, it is by definition a public authority that
detc?rmmes the content of general interest. Private motivations to realise a civil
sociely, constituting voluntary or non-governmental organisations, do not fall
und_er the definition of general interest, which is a politically determined
as_pntation. Private as well as public firms, however, may be contracted by the
public authority to provide a service of general interest: the distinction between
procurement (demand) and provision (supply) of a service of general interest is
therefore important. Secondly, many services such as food, clothing and shelterl

are by definition not of general interest because the market provides themb
sauslfactorily and no public authority needs to interfere. So the Eoveman‘ce of a
service (through the market or through political institutions) pla}s an important

role in the definition of a SGI. That weakens the analytical use of the concept for a

neo-classical economist.” If the public authorities consider that certain services in a

ma.rk'e.t are services of general interest, they can lay down a number of specific

provisions to meet these needs in the form of SGI-obligations that are imposed on

j ETUC-CEEP C!rarrer on Services of General Interest, First draft February 2000,

“Both neo-classical and neo-institutional economics research has given ample altention to th hl )

ecenonuic order. The neo-classical concept of mechanism design has focused on the infoer pFO‘ EIT? o

Incentive aspects; see e.g. Aghion and Tircle (1997). The neo-institutional cencepl of oovcr:;z::::a }11?1(:
&

focused on transaction costs, see & g Williamson {1967) i
. £ and Alchian and Demsetz
and Ruys (2600) address the boundary problem between organisations. el (1972). Holstrom (599
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the providers of the service. The fulfilment of these obligations may trigger the
granting of special or exclusive rights to the provider, or the provision of specific
funding mechanisms. These providers may be public firms (such as the traditional
utilities) or private firms. Concerning the criticism about an unfair advantage given
to the organisation entrusted by the public authorities, public tendering can be one
of the instruments to solve this problem on the supply side. On the demand side,
the pubtic authority may need popular support to formulate and finance an SGIL.*
The sensitivity for these needs is often stimulated by social initiatives in the
private sector. These organisations (such as environmental groups, unions, or non-
governmental organisations) address usually only aspects of the general interest.
However, they may claim that existing arrangements give a decisive advantage to
the organisations entrusted by the public authorities in the European space.” As
political, economic and social values tend to interact stronger, it may be helpful to
acknowledge formally the complementary support of such private organisations in
the realisation (or procurement) of a service of general interest.

In economics, the term public service relates 1o a service rendered equally to all
members of society, without connotation to its governance. Similarly, a universal
service (US) is a service rendered thronghout a territory. A territorial authority can
provide a US by imposing on the providers of the service a universal service
obligation (US0).* So a USO is the obligation to provide a certain service
throughout the territory at affordable tariffs and on similar quality conditions.
irrespective of the profitability of individual operations.” The concept of universat
services is thus based on the three public interest principles of vniversality, equity
and continuity. The USO-netion usually applies to technical or physical networks.
such as roads, water and telecommunication networks. The cost of access to such a
network will not necessarily be equal for all consumers in the community and may
sometimes be prohibitively high. Utilitarian or efficiency considerations will then
exclude some consumers from this service. The GEI-dimension of this service,
based upon egalitarian values, consists of full coverage of all consumers in the
community considered.

This report focuses on the service of general economic interest (SGEI), which
concept 1s used in Article 86 of the EU Treaty and specified in Article 16. It refers
to market services which the Member States subject to specific public service

* Bxamples are given in the following sections, The unrest about the divergence of water prices in France.
all set according to the EU-principles by (local) public authorities, may show that some element in the
developed SGEI concept is still lacking.

* Many voluntary organisations, social cooperatives and non-governmental erganisations aim to realise the
general interest on specific domains, such as welfare, environment or poverty. Although such a service may
coincide with a service of general interest, it is not recognised as such. Tt may be efficient to acknowledge
that the efforss of those private crganisations are complementary (o public initiatives and sometimes need
an international coordination.

¢ 1t should be noticed that the service rendered by the providers in a markel is not necessarily a universal
service, The first type is called a market service. The second type is the universal service associared with
some marker service,

" The notions of USO and PSO have been acknowledged by the case law of the Court and developed 1n
Community legislation for those services, for which 2 common regulatory framework has been put in place
to achieve a single Buropean market. See DOC/00/2S.
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o .by.virt'ixé .of a general interest criterion. A .public servicelo'bligation
{(PSO).is- an obligation imposed on one or more providers of a specific market
‘service by a public authority to render a service of general economic interest on
that market, with specifications and under conditions that are defined by the public
authority. The financing of such a PSO is closely related to its governance. The
financing of a PSO is addressed in this report.
The importance of governance is shown by the past. It proved to be cheaper to
organise the whole network-industry as one public utility that manages this
industry and finance the service of GEL, the USO, usually by means of cross-
subsidisation between clients. Today, it may be cheaper to decompose a network
industry into a set of complementary activities, some of which are markeiable
services and others GEI-services. This is the problem of optimal governance of the
industry. In solving this problem, both the historical or cultural background of a
country and the technological and organisational developments are important co-
determinants for the allocation of responsibilities and tasks in the industry.
In comparing public organisations with private organisations, institutional and
organisational aspects are as important as technical aspects. In practice, it was
usuaily economically and politically more favourable to have one public authority
taking care of more services, rather than establishing one public authority for each
service. But again, that argument is also wedring out in time, because the
incredible increase of the information and communication technology (ICT), as
well as the technological miniaterisation of production processes, allows for
disintegrating and unbundling activities. That strongly affects the choice of an
optimal mode of finance. So technological and organisational innovat
decentralisation within the public domain possible, as well as decentralis
the public domain to the private domain. That last development
restructuring of the organisation in the sense that the task of the publi
changes from a producer to a regulator or a régisseur. It also may be the case that
some service of GEI is internalised by private organisations. In this report only

those services of GEI are considered that are procured and/or provided by some
public authority.

ion makes
ation from
requires a
¢ authority

1.2 Modes of financing public service obligations (PSQ)

Usually, a PSO cannot be sufficiently provided by the market mechanism. It
depends on the definition of the defined standards and conditions of a PSO. If a
public authority considers that certain services need to be provided (so its
constifuency wants to procure them), that public authority can provide it either
directly by giving this task or mission to an own public firm®, or indirectly by
outsourcing this task to other (private or public) firms. The fulfilment of this PSO
mission requires resources that are obtained by specific funding mechanisms, by
the granting of special or exclusive rights or privileges®, which can be valued in

* A public firm is characterised by public
publicly owned. A firm established under
majority of its shares or is able to determine
¥ Sucha privilege may be the granting of ex

ownership. A firm establisked under public {aw is by definition

private law is publicly owned if the public authority owns the
the management or activities of the firm.

clusivity or of a monopoly on a market to the firm.
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terms of money, or by imposing the PSO on firms by means of regulvatlon.f IL ma};
be noticed that a PSO mission can also bf? accepted voiuntm by private lrms clh
the benefits of their reputation and of their response to social pressure outweig
the cost of the PSG. A public authority.can gccompllsh outsourcing by‘ er}termg_
into a monetary transaction with appropriate flrms.that accept the PSO mi.s'smn,foz
by imposing the PSO mission in them by means Qt public law. The 1mp0§1t10n 10' a
PSO on a firm without such rights or remunerdtion can be CQRSEdered as taxa C1lon
of that firm. Whether that firm bears the tax burd;n or her cllgr}ts bear the bc;]r en
depends on the tax incidence: the possibility the firm has to shift the tax burden to
the clients.

A distinction is made between the 'procurement’ and the ‘provigign' of a service _of
general interest. The Commission of the European Communities uses the \tf:lfg
‘public procurement' in a narrower sense to refer to the purchase of gooﬂdls arllﬂ

services by public and private enterprises, notably by means of tender or auction ™.
Efficient procurement means in that case the choosing of thp supplier who car;.
supply the desired goods and services at .the‘ lowe.sy price. TlTe .r:iogon 0

‘procurement’ introduced here refers to the society's decision to .be provide some‘
service and to pay for it with their resources, which are needgd for the governanﬁf_
and the provision of that service. That implies a social ch01lce to be mzlxde by.'t e
society, usually by means of a political procedurfa_ to detelrr'nme thmiakdesuled p}lc}?-
quality ratic of the service and the governance of its provision. This chomg s} tse
procurer includes the choice of the provider and\ the purlchase of t.hie service. So
efficient procurement means here the choosing of the oppmal cogdmons‘of ben;lg
provided a certain service included its governance and its supplier. _In .sh‘ort, ]t_ g
procurer pays for and governs the PSO it demands, whereas the provider supplies
that service.

1.2.1 The procurement of a PSO

Since a public authority procures a PSO, the resources needed for its provision are
obtained somehow by means of taxation or by some other form of compulsory
contribution of resources. The theory of public finance teaches where taxes :Ishf)uid
be levied if the public anthority wants to maximise its revenue with mlmm;l
reallocation effects. These taxes are suited for general purposes, such. as anti-
cyclical policy or redistribution policy. The al}ocatlon considerations o'f taxation
have grown in importance, however, for various reasons. The most 1mpor}am
economic reason is that allocative taxation supports users to makg responslble
decisions by pricing the products and services acs:orclin'g to their ‘real S(E)C?l&]
scarcity.! For that reason allocative taxation is of primordial interest in realléxng
fair competition between firms in the Member States of the EU ;t also ha:s. an‘
attractive dynamic property because innovations can better be incited by prices

" Procurement in the narrow sense refers to the organisation of the public markets, that is markets on which
public authorities demand services. . _ ‘ ) "

' Apart from lhe administrative cost considerations, general taxation may pe Ichoscn for realising
egalitarian principles. Allocative taxation aims at realising utilitarian or efficiency principles.
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ncluding appropriate social costs than by prices based on private costs only. The

' 'prcibl'em with allocative taxation is, however, ‘the cost of its governance or
implementation. From the institutional point of view, it may be cheaper to use a
coarse, general tax base for levying tax rather than a finer allocation oriented tax
base. So the public authority can choose from the following types of contributors,
who are ordered according to increasing specificity:

1 The general taxpayer;

2 The taxpayer facing a local, sectoral or specific tax base;

3 The owners or clients of the firm providing the PSO, or its competing firms
in the same market, depending on the obligation contract and the incidence
effects:

4 The user of the service.

This order corresponds with an increasing fine-tuning of costs and benefits, which
depends on the possibilities to measure the individual's willingness to pay for a
service and the output- and cost-measurability of that service. The first three cases
use tax-bases that have a multi-purpose character and are not or only coarsely
related with the use a person makes of a specific SGEL It therefore is impossible to
tax a person according to the cost borne by the firm to provide for that person. The
second case may imply earmarking of revenues from government charges and
taxes. The third case, which refers to a firm pricing its services, without any
compensation (from the state budget or from a fund), covers what is known as
cross-subsidisation. The competing firm- bears the cost of a PSO if the providing
firm receives privileges or special rights to cover the cost of that PSO. The last
case implies that the user of a certain marketable service that is associated with a
PSO can be identified. The user either pays a tariff to cover the cost of the PSO {or
at least part of it), or a surcharge or a mark-up on the marketable service to finance

the extra costs caused by the PSO. This levy must be based on a legal right granted
by a public authority.?

When a responsible public institution has decided which services are of GEL the
next question that arises is how a public service may be provided.

It is conceivable that public services in sectors working according to the principles
of market economics may even be offered by private providers. However, this
ideal scenario of the competitive market economy is contingent on certain
conditions being fulfilied. Firstly, the public service must be profitable; if this is
not the case, the assumption of responsibility for such services must at the least
have a positive impact on the enterprise’s reputation, so that lack of prefitability is
compensated for by an enhanced standing. It is also conceivable that a public
service may involve a network, e.g. universal network coverage. It is known that
the size and comprehensiveness of the network affect its attractiveness, ie. the
level of demand and hence of profitability. Under such conditions, a public service

involving universal network coverage may also be provided by private companies
competing with one another.

¥ These surcharges are frequently used to cover the cost of road-infrastructure in development projects. The
cost of sewerage is usually covered by a surcharge an the price of water, etc.
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However, a competitive market-economy financing solution is unlikely to be
forthcoming very frequently, meaning that specific enterprises have to be obliged
to offer public services. This is particularly the case when prices do not cover
costs. Enterprises operating under a PSO may be public, private or semi-public
enterprises. Where public services need to be provided in a particular quantity
(extent of coverage), at an appropriate level of quality and at a socially acceptablg
price, the issue concerned is that of the procurement of a PSO, and hence also of
the financing of public services, as in cases of low profitability or prices that fail
to cover costs, such services will only be provided if the enterprises on which a
PSO is imposed receive adequate financial compensation.

With regard to the financing medes, the following options may be distinguished

{see Table 1.2 - Financing of PSOs):

1. Financing from the state budget. PSO enterprises receive financial
compensation in the state budget to cover their costs. This is the case of
external financing from the state budget. -

2. The compensation may also be provided via a specific fund, into which
certain enterprises, such as ali licenced postal and telecommunications
enterprises, pay compensation, which is used to finance PSOs. This is another
instance of external financing or subsidisation.

3. Itis also conceivable to finance public services through additional charges,
which have to be paid in addition to the normal access charges to the PSO
enterprise. This approach has been discussed in the area of
telecommunications, and applied in France in the transitional phase en route to
a completely open market, but is hardly used at all in financing practice. The
charge model is supposed to work as follows. A network provider in an area
such as telecommunications, if obliged to provided a public service that fails to
cover its own costs, is entitled to demand payment of an additional charge by
telecommunications enterprises seeking network access who are not under a
PSO. This charge is on top of the normal interconnection fee, and is paid
directly (rather than via a fund). This enables the network provider to cover
part of its public-service costs. This is another instance of external finance
compensation. In this way, such enterprises who are not operating under a
PSO (e.g. do not have to offer a universal service), share in the PSO network
provider’s public-service costs through payment of supplementary mark-up
charges. This prevents a situation where certain enterprises are unfairly
burdened with a PSO which makes them uncompetitive,

4. Whereas financing modes 1 — 3 represent instances of external compensation

or subsidisation, cress-subsidisation is an example of internal compensation
and internal subsidisation. An enterprise provides the finances to cover the
costs of a PSO out of profits which have been made from other (profitable)
products, services, areas of business or regional sales areas. This internal
cross-subsidisation is the classic approach of the (public) supply monopoly
(public enterprises as sole providers in the sense of being natural monopolies,
or of sole provision rights being licensed by government authority, or private
providers with licensed sole provision rights). In the European Union, this
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mode of financing may be regarded as a defunct model, because supply or

financing monopolies have increasingly been broken up, and today represent

the exception in a prevailingly competitive environment. Internal cross-

subsidisation will therefore increasingly fade out, with other financing modes
becoming more prominent.
More realistic is another similar case of cross-subsidisation, involving, not
monopolies, but market-dominating enterprises who have a PSO imposed on
them, without receiving external compensation. Here it is argued that a
market-dominating enterprise is. by reason of its quasi-monopolistic market
position, well able to cross-finance PSOs out of its corporate profits (cf. the
Telecommunications and Postal laws in Germany).

5. The already mentioned market selution, where financing comes from market
prices, which are calculated so as to ensure cost-coverage and profitability.
The market solution is, as we said earlier, entirely realistic in the case of
services with a positive effect on the enterprise’s reputation and with
universal-coverage networks. In this case, this means that PSOs may be
financed via market prices.

It is hard to say which financing mode constitutes the aptimal form of financing
for PSOs. It depends on one’s evaluation criteria, the order of priority assigned to
them, the nature of the PSO in question and other conditions, There is no one
optimal form of financing for PSOs; each individual case has to be analysed and
decided upon separately.

The following eriteria may be used to evaluate the financing modes:

1. Extent of achievement of PSQ according to quantity, quality. price.
continuity, security and other criteria.
This criterion is important because the type of financing has an impact on
the extent of achievement of the PSO. In other words, the type of financing
may not be allowed to jeopardise the fulfilment of public duties.

2. Incidence on state budget
This criterion considers whether the financing mode in question relieves the
public budget. Past experience has shown that the public authorities are
scarcely able to finance their own public enterprises any longer; this means
that it is important to open up other sources of financing in order to ensure
the PSO. The priority with regard to fiscal policy has gone to debt-reduction
policies and the reduction of public spending — not least with an eye to the
Maastricht criteria for acceptance into Euroland.

3. Independence from governmental and political decisions

The relative dependence or independence from governmental and political

decisions has to be considered as a theme because the rationality of

decisions becomes an issue in democracies. Public choice theory has a

significant contribution to make here, which is also relevant to the question

of financing.
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Cost of governance and implementation, degree of bureaucracy
The different financing modes may be associated with varying transaction
and implementation costs (including the costs of bureaucracy and the
inflexibility of political decisions). Where such costs are high, the result is
inefficiency.

Chance of competitive tendering to reduce the needed subsidies, provided
that the standards of PSOs are clear and deterinined.
The suitability of a financing mode also depends on whether competitive
tendering can be made possible to reduce the needed subsidies. This is not
the case with all financing forms.

Incidence: Who bears the cost of PSOs?
Different parties bear the costs with different financing modes. Possible
cost-bearers include state/society, operators and consumers. The point of a
PSO may be undermined if its beneficiaries (i.e. the consumers), also have
to bear its costs. This is another factor to be taken into consideration when
selecting financing modes. )

Competition neutrality versus competition distortion
This criterion is closely connected with incidence criterion 6. What needs 1o
be checked 1s whether the intended cost-bearers actually bear the costs of
PSOs, or whether they are able to pass on the costs 10 third parties, such as
the customers. Obviously, the competitiveness and market might of the
enterprises that are charged with PSO costs determine whether this is
possible.

Regarding the erder of priority of criteria, criteria | 'Extent of achievement of
PSOs' and 6 Incidence’ are particuiarly important in the evaluation of the various
financing modes; the other criteria, while also significant, are more in the nature of
additional factors. An evaluation of the different financing modes produces the
following picture;

Mode 1: State budget solution
* The state budget solution offers a guarantee in principle that PSOs will be

fulfilled, provided the state’s financial policy is ready to provide the necessary
funds for PSOs that are clearly defined with respect to quantity. quality,
socially acceptable prices, continuity, security and other criteria. These have to
be included in the annual budgets which are approved by Parliament.
Budgetary decisions in democracies tend to be compromises between the
prevailing political forces, i.e. parties, coalitions and governments. As public
choice theory shows, strategies and tactics such as vote-maximisation,
package solutions or log-rolling are often applied in the process, which are
serious obstacles to the implementation of a rational policy. These political
factors may also be detrimental to a rational PSO policy. Thus, although it
may be basically assumed that where the political will exists, financing to
underpin PSOs will be forthcoming from the state budget, the Limits of this
financing mode must also be kept clearly in view. Especially in an era of tight
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budgets, budgetary decisions are unpredictable, so that some level of risk to

the guaranteed provision of PSOs cannot be ruled out.

The transactional costs of finance policy decisions according to criterion 4
'‘Cost of governance and implementation, degree of bureaucracy' are
generally high in parliamentary democracies, so that the state budget solution
comes off worse than other financing modes measused by this criterion.
However, the state budget solution does have certain decisive advantages when
measured by the other criteria:

Uncovered PSO costs are borme by the state or by society as a whole. There is
no unfair burdening of any specific social group (e.g. customers, providers) or
any specific enterprise. Public tasks are financed by the state.
For this reason, the state budget solution is also competition-neutral according
to criterion 7.
The possibility of empioying competitive tendering is another positive factor.
The true level of the needed state subsidy by way of compensation for
uncovered PSO costs is determined in competitive tendering, where a publicly
tendered PSO is awarded to the bidder who demands the lowest subsidy for a
clearly defined public service. This enables the allocation-efficient (i.e. not
artificially boosted) costs of the public service to be determined. Public
tendering Is in this sense an efficient search- and discovery-process (von
Hayek) to establish the true cost of the PS,

Mode 2: Specific fund solution

* This financing mode is employed in various EU countries for PSOs in the
telecommunications and postal sectors. To some extent, this approach is also
rooted in postal and telecommunications legislation. The European
Commission has preferred the fund solution over other financing modes, and
especially over the state budget solution.

In the specific fund model, some or all licensed providers are obliged by law
to pay monetary contributions into a fund whose purpose is to offset the
uncovered costs of a PSO. PSO enterprises receive the money they need from
this fund to implement the PS. Provided the fund is sufficiently extensive, the
PSO may be regarded as guaranteed, especially as there is no dependence on
political decisions for financing. However, there remains a certain level of risk
that any shortfall in the fund will have to be covered by other financing modes.
One advantage of the specific fund is that the state budget is relieved —
something that is particularly important at a time of tight budgets. Likewise,
this option also benefits from independence of financing from political
decistons. Obviously, the PSO must be clearly defined by a public authority.
Likewise, a public regulator is needed with de Jjure independence who is
responsible for competition and task regulation. In practice, there are certain
limitations and risks with regard to the question of imdependence, and these
have to be taken into account.

Certain transactional costs (fund administration, bureaucratic spending and
hence inefficiencies) may also be associated with the implementation of the
PSO. Compared with the state budget solution, the transactional costs of the

REPORTS 103

specific fund model may be lower. The extent of the transactional costs largely
depends on the fund’s organisational form. .
Competitive tendering may be used in connection with the fund solution,
facilitating the search for the lowest possible subsidy.

Problems arise, however, when one considers criteria 6 'Incidence' and
7 'Competition neutrality’. The costs of the PSC are borne by licensed
enterprises. Enterprises with market power can pass on the costs of their fund
contributions in their own prices, so that the de facto third party, i.e. the
consumer, ends up financing the PSO via increased prices. This contradicts the
spirit of a public service. The extent of the price pass-on depends on the
enterprise’s degree of monopoly, i.e. on its market power. Less powerful
licensees are unable to pass on their fund contributions in the form of higber
prices, putting them at a disadvantage compared with market-dorningt{ng
providers in the market in question. Workable competition is a precondition
for the intended incidence and for competition neutrality. In sectors
characterised by a high degree of monopolisation or in restricted oligopolies,
the workable competition may be limited.

Mode 3; Additional Access Charges _
* This financing solution is one which tends to play a subordinate role in current

debate as regards the financing of PSOs. The procedure using additional
charges was described earlier. With regard to criterion 1 'Extent of
achievement of PSOs' what was said about the specific fund alse holds true
here: conditions are relatively favourable for implementing PSOs at the
desired standards if the costs of the PSO, and especially the break-even point,
are correctly calculated and the additional charges suffice to finance the PSO.
It is obvious that PSOs need to be defined unambiguously, so as to determine
the level of the true PSO costs and the proportion of uncovered costs. This is
imporiant if the additional charges are supposed to compensate for a portion of
the uncovered PSO costs. Incidentally, the problem of asymmetrical
information may arise here. The network provider may argue that he faces
high PSO costs in order to justify a request for excessive additional charges
which are not properly geared to the market and lead to allocation
inefficiencies. To prevent this, consistent access regulation is needed, -
administered by a regulatory body, one of whose tasks will be to verify the
correct level of the PSO charge.

Additional charges also have the effect of relieving the state budget,
something regarded as an advantage given the tightness of budgets.

As with the fund solution, there is in principle independence from the state and
from political decisions, with the reservation that where the additional charges
do not suffice, other forms of financing have to be found. It is also vital that
the public regnlator is actually independent, and not subject to political or
€conomic interests.

The transactional costs are lower with the additional charge solution than with
the state budget solution, as no state institutions or bureaucratic bodies are
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- Allocation inefficiencies cannot be ruled out, as the m

“involved. As has been explained, however, additional information and

verification costs arise.

- With regard to criterion 6 (Incidence) and criterion 7 (Competitive
neutrality) the same holds true here as was said with regard to the specific
fund solution. Here too, there arise the problems of the market power of
specific providers (unworkable competition), excessively high and unjustified
additional charges, and the passing on of charges to third parties (where the
enterprise has enough market power), It may thus be seen that criteria
§(Distribution Incidence 6) and 7 (Competitive neutrality) are severely
Jeopardised. With respect to these important factors, it is just as critical to

evaluate the additional charge solution correctly as it is the specific fund
modei.

Mode 4: Cross subsidies

* As stated earlier, cross-subsidisation applies to cases of monopoly, and

facilitates financial compensation between profitable and unprofitable
products, services, sectors or regions.

- In the case of cross-subsidisation within a monopolistic enterprise, the

conditions for fuifilment of a PSQ may be regarded as especially favourable
(Criterion 1).

As th; state and the state budget are not involved in questions of financing,
ti?ere is no dependegce on the state and no specific transactional costs of tt;e
kind that would be triggered by state involvement (Criteria 2, 3, 4).

arket Is not competitive

and competitive tendering would be irrelevant given the monopolistic situation

{cf. Criteria 5 and 7).

The question of 'Encidence: Who bears the costs of the PSOs?' may be
ansv.ierlecl easily: The monopoly is a financing monopoly, in which the cross-
sub51d1e§ are paid for by those who de facto have to pay the inflated
monopohlstlc prices: special customer groups in high-population centres and
urban regions, in favour of sparsely populated rural regions, where the costs of
the PSO are higher than in the high-population centres. As a result of such
cross-subsidisation, the principle of the uniform tariff may be applied
throughgut the territory. In other words, the cross-subsidisation principle
makes it possible to cross-finance the PSO’s uncovered costs out of

(monopoh'stic) profits from profitable products, services and areas of the
enterprise.

Mode 5: Market prices in connection with the market solution
* The market solution and the assocjated financing of PSOs via market prices are

the opposite of the public financing monopoly with cross-subsidisation.

The ‘n.larket price solution assumes that PSOs are also possible in market
conditions, and may be financed via market prices. The conditions for this have
already been mentioned (reputation, network effects). It is also true that the
lower the standards for PSOs or universal services are set, the easier it is for the
market mechanism to facilitate public services. With regard to criterion 1
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'Extent of achievement of PSOs’, it should be pointed out that the fulfilment
of public services is dependent on profitability. Above all, those PSOs whose
costs are only covered in part, due to the requirement for prices to be socially
acceptable, cannot be guaranteed in connection with the pure market solution.
Where there is a proper focus on covering costs and making a profit, state
subsidies, fund financing, additional charges and cross-subsidies are irrelevant,
Private companies are only ready to take on the PSO voluntarity where there is
a long-term inability to cover costs under the above-mentioned conditions
(enhanced reputation and network effects). If these conditions are not present,
as outlined above, incentives must be retained via external financing forms, or
transfer payments made to consumers or budgets so that these are in the
position to pay for the market price of a public service, which may be quite
high.

Broadly speaking, it may be concluded that, compared with all the other
financing modes, the market price solution is a rather uncertain means of
financing and fulfilling a PSO. This is true of PSOs which dre offered at a
socially acceptable price, or whose costs are only partially covered by the price.
However, positive examples and experiences may also be pointed to from the
past, and the opening up of the markets and other deregulatory measures have
had positive effects in the form of a consumer-friendly service offering in terms
of quantity, quality, price and other PSO criteria. Good examples here are the
positive mix- and price-effects on the liberalised telecom and electricity
markets.

- As the state is not at all involved in the market price solution, the state budget
is not depleted by this PSO financing. Independence from state and from
political decisions is ensured, and inefficiences due to bureaucracy and
inflexibility are reduced to the minimum.

- The market solution implies allocation efficiences as defined in neo-classical
theory, as functioning markets are the starting point. Whether these markets are
really workable or not remains open to question.

- If it is possible for public services to be delivered efficiently by private
providers within functioning market processes, this theoretically implies the
reduction of costs as a result of competition, price cuts and optimal territorial
servicing. Whether the competition remains workable in the long term is

another question. Even in the case of today’s telecom and energy markets, the
obvious high level of competition at present cannot be guaranteed for the
future, as no one can guess at future market structures, the behaviour of
market players or market performances.

So the procurers of a PSO, the national governments and their subordinate public

authorities, may call upon a wide range of funding instruments. They increasingly

make use of financing instruments that combine private and public sources, the so-

‘called Public-Private-Parinerships, especially since the development of the

private financing of infrastructure in the varicus European countries. In some
sectors the (public) financing of infrastructure is separated from the (private)
exploitation of this infrastructure. In other sectors this infrastructure can be
(privately) financed from the revenue of the exploitation, by means of long term
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ntfa.cts;'.Optimal long term financing requires an allocation of risks to those
‘providers who are most suited to bear each specific risk.

1.2.2  The provision of a PSO: the choice of governance and the allocation of risks

Given a common agreement about the desirability of a PSO, a choice of
governance, of a suitable provider within that governance, and a contract that

guarantees the PSO have to be negotiated and agreed upon. One may distinguish
the following governance and financial instruments:

1. A public provider with a legal task:

This is the classical utility that provides services with an additional legal
task to provide a certain PSO.
2. A Public-Private Partnership, with a specific contractual allocation to the
partners of the private service provision and the PSO mission. The
contractual or governance instruments, which may be obtained through a
bidding process, auctions, or otherwise, are:
Specific funding mechanisms;:
Concessions;
Lease contracts (affermage);
Management contracts.
3. Public regulation of private firms:
Granting exclusive rights to one or more operators;
Price-cap regulation;
Rate of return regulation.

4. Competition between providers {see the next section).

3. Voluntary provision of a PSO by providers competing for social reputation
or intangible benefits.

It should be noticed that one has only a short experience —
financing PSO. Indeed, even if legal texts do exist and if cl
be found on PSO, few sectors and countries have applied the various financing
modes mentioned here. And when applied, the experiences are not necessarily
satisfactory. That pertains notably to the various Public-Private Partnerships (PPP)
constructions. Some projects have turned out to be successful while others had to
be abandoned and the State had to take the deficit over. The problem does not
really lie in the financial participation of the private sector: it is the definition, the
assessment and allocation of responsibilities and risks to the participants. As for
financing, the State is a captive participant, which has to renegotiate with the
private partners and eventually has to take up the bill in the case of failure.

if any - in practising
ear dispositions are to

On the other hand, there are important complementarities between the public
authority and its private partners, These complementarities should be wel] defined
and on these complementary capabilities the PPP should be constructed. The
traditional view that the public authority can obtain funds at better financial
conditions is relevant only if the project succeeds; if it fails it becomes a heavy
burden that exceeds the favorable mnterest diiference. A sound way for the public
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authority is to create favorable conditions for private enterprise complementa.ryaig
the infrastructure. Its finance can be funded from the revenues ‘of the.setpni e
enterprises, which should be organised such tk}at the entrepreneurs hgve in erefs i
the continuation of the project and will continue to pay the amortization of b
infrastructure to the private banks. The question of ownership is one of t e
elements to be considered and depends on the way risks are handleFl. The. pr0v1;}1k(1)_g
of the infrastructure itself can, of course, also beioutsour?ed to private f}rms. l;s
reasoning is an example of good procurement (in the wider sense) giving Oan;?e
attention to the various resources and the governance needed for some PS_ 1. . hls
impossible to give an 'optimal’ solution to th.e fmancmg. of a PS().m' gercalelg . thz
optimal choice of modes of financing is yet mainly determined by !
characteristic attributes of the PSO and its options for governance. These vary for
each situation.

Thus bearing these elements in mind, necessary conditions for the instruments 2, 3
and 4 are: . . .

- QOutput orientation: unambiguous price/quality ratio; .

- An optimal scope of services provided; coverage of territory;

- Reciprocal interests and balanced risks;

- Transparency and democratic or regulatory contrqi;

- Effective information revealing incentive mechanisms.

The design of contracts between the r.eguiator and the operator focuses on
appropriate incentive mechanisms. These include:

- Subsidies;

- Incentive payments and subsidies with a claw back;

- The length of the contract; o

- Qutput-related subsidy payments (use or availability};

- Compensation payments;

- Guarantees,

- Loans;

- Shares.

These instruments allow a vertically integrated public sector to be de-integrated
and partially regulated.

1.2.3 Competitiocn between providers

The most important financial instruments that allow a choice to the providers of
certain services to also provide a PSO are the following four:

Competition for the market of the service _

The "pay or play” system for the PSO-part of the service
Additional access charges to finance the cost of the PSO

Internal cross-subsidisation between profitable services and a PSO.

el e
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hé'ﬁrst model implies competition by means of an ‘auction for the market', that is

“to say for the right to provide the service including the associated public service
obligations in a given geographical area. The operator that asks for the smallest
subsidy wins the bid and is alone in charge of these obligations.

The idea behind the second instrument is that the cost of rendering public service
obligations has to be shared between the all operators on the market. If all are
cligible to fulfil such obligations, a "pay or play" system may be implemented,
where each operator is free to choose between supplying itself the universal
service {play) or taking part to its financing (pay). If in some country the law
requires an eligibility condition (as, for instance, to be able to serve the whole
territory), then the incumbent operator may remain the only PSO-provider. The
extra-cost incurred by the PSO is then compensated via a fund, fed by all
operators, including the incumbent operator itself. This method requires the
regulator to be able to calculate the reat cost of such obligations in order to share
their amount between all, according an explicit le.

The third way of financing calls upen the contribution of operators to cover the
extra cost of providing a PSO. This extra additional charge is applied on the

access charge to the network. Thus operators that are not providing the PSO
contribute to its financing.

Lastly, cross subsidisation can be held on if no one of the above methods can be
implemented. But it supposes that the monopoly is maintained.

These different financing models are applied in the five sectors of the study. This
illustrates the variety of approaches that can be chosen by the Members States in

the fmancing of public service obligations. It expresses also the subsidiarity
principle’s exercise.

The first model, the bid solution is implemented in the United Kingdom in the
railway transportation. Since the privatisation of British Rail and the founding of
23 private running companies, franchise contracts are proposed for periods
between 7 and 15 years. These contracts determine peak periods tariffs and public
subsidies, which have to decrease every year until they disappear.

Consider next the telecommunications sector. France has implemented a Universal
Service Fund, fed by all operators, in proportion to their market shares and ltaly
seems {0 turn into the same way. The United Kingdom has not planned any
financial compensation because the English regulator thinks that supplying the
universal service is a profitable activity for British Telecom, in terms of reputation,
brand image, market share, and so forth. If this position was to change in the
future, the hids for the smallest subsidy and the "pay or play" systerms will be
explored. The same in Sweden where Telia receives no compensation for the

public missions it assumes, the cost of which is considered as negligible, However,

it has to be noted that Telia is not required to connect the numerous second homes
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at the same affordable conditions it does for first residences. The connection prices
here reflect the costs. Moreover, mobiles have broadly ex_panc.led because no
crossed subsidies worked in favour of traditional technologl.es, in tbat cou?try.
Lastly, the State’s social budget takes charge of. some pub.hc missions, as th(eEl
equipment of deaf persons and with difﬁcplt elocution ones. Fn.laliy, Germgny a
Austria explore the bids system for the right to supply the universal service in a
given geographical area.

Let us also mention that in the French airways transport sector, a specific tax,
levied on profitable lines users, contributes to finance the Keeping of some non
profitable lines.

The variety of financing models (as well as the variety in the content of pubhc
service obligations) is the main cause for the abSEIlCt_E of a European direct}ve
concerning the definition, the organisation and the financing of PSOs, which
leaves a rather large room for subsidiarity. -

Let us now come back to the advantages and disadvantages of the models
financing a PSO.

A first aspect concerns information about the cost linked to the PSO The
Universal Service Fund, implemented in France for telecommumcauons. is
informatively the most demanding model becanse it implies an ex-ante evaluation
of its cost. It calls for a great deal of information, which information may be
manipulated by the operators. Then it is the most likely to be'comestec'l by thase
non submitted to provide the US but compelled to co-finance it. There is alsq Fhe
risk of the PSO being borne mainly by the incumbent operator during the transition
period, because its market share is obviously the biggest. _ .
The calculation principle adopted by the French Regulator (ABT) is the "net
avoidable cost”, that is to say, the cost the provider would save if it was fr_ec': from
this obligation. This method has the disadvantage to .bej very senggve to
hypothesis on the degree of territory coverage in terms o‘t size apd gthbrated
characteristics of users in this zone (cf. maillage du territoire), which is necessary
to calculate the geographical component of the PSO. So, a large maillage lowers
the cost of the PSO, because it decreases the number of non-profitable areas.
whereas a tight one tends to increase it for the symmetrical reason. The calculation
of the avoidable cost is also very sensitive to the costs that are selected as relevant
and to the evaluation methods of these costs (historical costs or replacement costs).
The Fund model has the advantage to give an (even imperfect) evaluation of the
real cost of the PSO. Also, it enables to understand how much these costs may
vary with the hypothesis on its way of calculation. o
The method of bidding for the smallest substdy has the acllvan.tag‘e to incite
operators to reveal their costs. So the system is less demanding in information
requirements because the operators provide the information themselyf':s.

The financing by taxes, either by the general budget, or by a specific tax method
calls for some information on real costs of public obligations. The amount of
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information required for the calculation of taxes and subsidies may be significant
and, above all, variable with the (political) choices relative to the definition of
public service obligations. A distortion of competition may be the result,

Secondly, one has to look at the organisational costs linked with the
implementation of the instruments. The method of bidding for the smallest
subsidy implies significant organisational costs. It requires also the bidders to
have the same access to different inputs, and above all, not to collude, otherwise,
the method looses its good incentive characteristics. Nevertheless, beside quality
of service concerns, it should provide the PSQO at the least cost.

Concerning the quality of the service, a bids to the smallest subsidy system seems
the least good way to guarantee a good quality of service. The contract’s length for
the right to supply and the modes of re-negotiation at the expiry, here, are crucial.

Finally, the financing by taxes, either by the general budget, or by a specific tax, is
Fhe most equitable system since it makes the community to pay for something thar
increases the collective welfare, but this system lacks transparency.
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PART 2 - SECTORAL ASPECTS

In this part, the European directives concerning the financing of public service ebligation,
as well as the actual ways of financing public service obligations are examined in a few
gectors, trying to establish an "état des lHeux" by sector and in terms of implementation in
Member States. The sectors that were looked into are telecommunications (all over
Europe), electricity, passenger transportation, water and financial services (in some EU
Member States).

The variety of financing models {and of content of public service obligations too) is
accounted for absence of Eurolfaean directive concerning the definition of such
obligations, their organisation and financing. It expresses also the subsidiarity principie’s
exercise,

2.1  PSOsin the energy sector
2.1.1 Energy sector: Enropean directives

Definition of basic service in the directive for the internal market, Article 3, Paragraf)h 2
"Having full regard to the relevant provisions of the Treaty, in particular Article 90,
Member States may impose on undertakings operating in the electricity sector, in the
general economic interest, public service obligations which may relate to security.
inciuding security of supply, regularity, quality and price of supplies and to
environmental protection. guch obligations must be clearly defined. transparent. non-
discriminatory and verifiable..."

Definition of minimum quality in the directive for the internal market:

- Security of supply shall be guaranteed by the Member States which ensure "that for
the connection to the system of generating installations, distribution systems,
directly connected consumer’s equipment, interconnector circuits and direct lines
are developed and Fublished. These requirements shall ensure the interoperability
of systems and shall be objective and non-discriminatory..." (Article 7 (2)).

- Forreasons of security of supply, priority may be given to generating installations
using indigenous primary energy fuel sources to an extent not exceeding 15% of the
overall primar}' energy necessary to produce the eleciricity (Article 8 (4)).

- Environmental protection may be developed through the Member States by power
supply from %)enerating installations using renewable energy sources. waste
producing combined heat and power (Article 8 (3)).

- A supply of customers located in a given area may he enabled through the
obligation of distributing companies (Article 10 (1)).

Definition of reasonable prices:
The target of reasonablg prices has heen shaped in the directive for the internal market.
"The tariff for such supplies may be regulated. for instance to ensure equal treatment
of the customers concerned.” (Article 10 (1)).

The definition of non-discrimination applies to a type of providers in the electricity
sector, viz the network operator. It therefore does not belong to the definition of a SGEI
and therefore to a PSO. It shows, however, how closely the governance of a service is
related with the general interest, which is a competitive environment for providers in this
case.
- The basic principle Unbundling of Article 14 (3) is useful 1o avoid discrimination.
cross-subsidies and competitive distortion.
- For the access to the transmission systems objective and non-discriminatory criteria
have o be published.
Further non-discrimination claims:
- Transmission system operator has to act objectively, transparent and non-discrimi-
natory.
- Non-discriminatory disposition of power Elant capacities.
- Transparency and non-discrimination have also to be guaranteed for vertical
integrated power supply undertakings.
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2.1.2 Energy sector: Implementation by Member States"

PSOs in the energy sector are listed in European Directive 96/92. However, due to

disagreements that have long existed between the European Commission, the Member

States and the European Parliament, this directive offers various different modes for the

implementation of tgese obligations, without making any one in particular compulsory for

any country. Nonetheless, the majority of these PSOs have been voluntarily incorporated

into national legislations, with modalities that vary from one country to the next. National

regulations differ in the way they define the content of the PSOs, the means of financing

them and even the responsibility for insuring them. The result, although it shows a certain

overall convergence, is that the Euzopean electricity market remains highly fragmented.

The PSOs provided for in European E’irective 96/92 are:

- the obﬁgaﬁon to supply any consumer who so requests, other than in circumstances
outside the provider’s control,

- the obligation to supply a service that meets a minimum level of quality,

- at reasonable prices,

- under secure supply conditions,

- whilst respecting certain environmental constraints. Encouragement for renewable
energies is mentioned.

France
The obligation to provide a supply is explicitly mentioned in French electricity
le]%islation. For ineligible customers, this obligation is principally the responsibility of
EDF, and secondarily that of a number of smal unnationaiisecf distributors, who account
for 5% of distribution in France. For eligible customers, who are now free to seek their
supply from the producer of their choice, the law has provided for an "emergency
obligation”. It requires EDF to sell a minimum quantity to any customer who has been
unable to receive supplies from his usual supplier, due to interruptions to production or
any other cause. The obligation to su]ﬁplf a service that meets a certain minimum level of
%uality is also explicitly imposed by the law.

he obligation to sell electricity at reasonable prices has been implemented in France
through the establishment of uniform prices for ineligible customers, whatever their
location or the quantity of their consumption. These prices are known as "equalised”
prices. They are the product of the French public service concept, which implies equality
of access. Users’ equality of access to the public service has thus led France to impose on
the incumbent operator the requirement to sell at the same price, whatever the cost of
supplying the customer — whether he lives in Paris, Corsica or the Antilles, and whether
his consumption is high or low. This means that users may not be barred by reason of
insufficient income (social equalisation) or remote location (geographical equalisation).
This principle of non-discrimination has always coexisted wit pricing modulations
(relating to peak and off-peak hours}, which have been declared compatible with it by the
Council of State.
Various other PSOs are also enshrined in French law: these include respect for the
environment, the promotion of renewable energies, and, finally, the obligation to offer
assistance to poor customers.

Regarding the financing of PSOs, it has been seen that the obligation to suppty high-
quality electricity is imposed on operators. The expenses arising from the purchase
obligations imposed on EDF and other distributors, and intended to compensate for the
insulficient openness of the market or to promote certain kinds of energy, together with
those'rgtsuiting from the principle of geglgraphical equalisation, are financed by an
electricity production public service fund. This fund is contributed to by the producers.
The calculation of the net contributions paid in by the producers and importers is first
checked by independent bodies approved by the Commission de Régulation de
%’Electricn:l (Blectricity Regulation Commission), and then subrnitted to the Commission
or approval.

The obligation to offer prices that are accessible to ineligible consumers has resulted in
capped sales prices in the French overseas departments and territories and in Corsica, The
regulator has to approve these price ceilings.

"* Please also refer to the chapter on regulation.
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Regarding the principle of social equalisation, the law has provided for a tariff
mechanism witlﬁ) a social dimension, so as to guarantee the right to electricity of
disadvantaged people; this is subject to approval by the regulator.

United Kingdom )

Although the supply obligation is explicitly provided for by the law in France, Italy and
Germany, this is not the case in the United Kingdom. The obligaiion does in fact exist de
facto, but it is imposed on the regulator. When the latter awards producers’, transporters’
and disiributors’ operating licences on the retail market, he is cbliged to ensure that the
applicant companies are financially capable of carrying out their tasks. This provision
impels the regulator to introduce inte the licences relating to the former focal distribution
monopolies clauses providing for the obligatory supply of electricity to all customers who
request it

Mc(l)re generally, English law never refers to PSOs, but they do exist in the text of the
relevant provisions. Thus, the law declares that the regulator has an "absolute obligation”
to defeng the interests of the poor, the disabled, the inhabitants of rural areas and even
certain categories of users, including fishermen. However, the law does not specify how
the regulator should go about fulfilling this "absolute obligation”. )

Regarding the obligation to sell eleciricity at reasonable prices, this obviously does not
take the form of uniform Erices irrespective of the cost of supplying the customier. Selling
prices vary according to the customer’s consumption category, io the area where he lives,
and the distributor or, sometimes, the reseller who provides the supply. However, the
regulator imposes price ceilings for the resale of electricity to certain categories of
customet, which results in a cerfain kind of equalisation. Likewise, the regulator prohibits
distributors and resellers from segmenting their clientele too finely, so as 1o aveid
excessive discrimination.

Finally, the promotion of renewable energies is financed by consumers via a national tax
levied on electricity,

This makes the Jni%ed Kingdom the most competitive electricity market in Europe.
Strictly speaking, there are no public service obligations as such — everything is
discretionary. Here and there, however, there are a few provisions which are used by the
regulator in order to introduce a few constraints in this area. And new legislation on the
utilities should introduce much more precise obligations.

Germany o
Under the terms of German legislation on energy in general and on renewable energies in
particular, the energy industry in Germany also has general interest obligations to comply
with as regards the safety, reasonable price and environment-friendly nature of mains
electricity and gas. These are definitely PSOs in the sense of the concept of public
services employed in this document, and they are imﬁosed by legislation on energy
producers and energy distributors. The question of whether the German government has
also notified the European Commission of this legal obligation as a public service is a
separate issue. This has in fact not occurred. (CE. here Group I's report; Regulation}

The following stipulations in the German 1998 Electricity L.aw and the German Rules of
Power Supply (Energiewirtschaftsgesetz EnWG of 19983, especially § [ {Purpose of the
New Revision of the Power Supply Law), § 6 (Negotiated Access}, § 10 (General
Connection and Supply Obligation), § 11 {General Tariffs and Conditions of Supply),
§ 17 (Maintenance of Reserve Capaciat]yf to Safeguard the Energy Supply) reveal the
special significance of services of general interest.

Definition of energy service:
"Purpose of the Rules is a main-dependent supply with electricity and gas which is as
safe, price limited and ecological as possible in the general interest.”
Definition of service quality:
- Security of supply is provided if there exist a sufficient reserve capacity and a small
shortfall of time of the power su%ply svstem,
- Environmental compatibility is developed by the advancement of the power from
renewable energy (wind, water, sun, bio-waste) and combined heat and power
roduction.
- The supply of customers located in a given area guarantees the general obligation of
supply by the area provider according to Paragraph 10 EnWG (obligation of
supply). An exception is made for economically unreasonable situations.
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i of redsonable prices: .
DEﬁnRgansgi;ble prices a%e a definite target in the general economic interest.
: The publication of the general conditions and tariffs of supply according to
Paragraph 11 EnWG is provided in subsequent regulations,
"' - The tariffs are subject to approval regarding the rights and duties of the power
i{}ﬁply undertakings.
en controlling and approving the price measures of economic and efficient
application of electricity by the customers may be acknowledged.
Definition of non-discrimination in Paragraph 4 En%,VG:
- No};}-_dlllssélr:mmatory criteria to utilise systems of generaling installations have to be
published.
- Principally there is an obligation of submission (Exceptions: technical impossible
and economically unreasonable situations).
- Non-discriminatory internal prices between stages of production and transport by
unbundling,
Executive erder 11 dated Dec. 13, 1999
- Non-discriminatory access to the transmission systems.
- Access fees will be calculated on the basis of imputations,

A new law has existed in Germany since 29.03.2000, giving priority to renewable
energies. According to § 1 of the law, its purpose is, in the interests of protecting the
climate and the environment, to ensure sustainable development in energy supply, and to
bring about a significant increase in the contribution of renewable energies to the power
supply. This is in line with the objective of the European Union and of Germany to at
icast double the share of renewable energy sources in overall power consumption by the
year 2010. The law regulates the acceptance of and payment for electricity that derives

exclusively from hydro-electric power, wind-power, solar ener eothermal
landfill gas, digestor gas, mine gas or the biomass, EY. geothermal energy,

In their capacity as network operators, the electricity producers are obliged to connect to
the network plants for the production of electricity g’om renewable energy sources, to
accord priority to the acceptance of all electricity on offer from such plants, and to pa for
all such supplied electricity in accordance with predetermined compensation rufes. T{lese
are also precisely defined by law for the electricity that is accepted from renewable

erergy sources. Minimum compensation levels are set out for the various types of
renewable energy.

Belgium

A specific type of PSO is the Minimum Service Requirement. In Wallonia, for example
every disadvantaged person has by law the right to a minimum of electricity power (é
amperes for illumination) bfy means of installing a metering device that limits use to that
minimum. If the consumer ails 1o pay the electricity or gas bill, the service cannot be cut
or suspended until a local public social assistance centre has advised about the situation.
The local authorities have given a mandate to this centre to find and propose a long-term
solution with public support if needed (legal disposition — last revision March 1999},

Denmark

An interesting case is the Danish electricity reform. The new Danish Electriei

(L 375 of June 2, 1999) has made a contitguation of consumer ownershiscéll-)lfilgtgtc?r;t
instead of ownership through the financial markets (privatisation). The act separate§
competitive activities (generation and trade) from monopolistic activities (fransmission
and distribution). Utilities that are both obliged to continue the remmaining part of the
distribution moncg)oly and to continue consumer ownership are the Distribution Network
Operator and the Supply Obligation Company (both providers of a local PSO).

To operate a dlstrlbution‘network, a license from the Ministry of Energy is needed. The
are a number of organisational restrictions, such as: the operator is a nomn-profit
organisation with only one license and the consumers in the supply area must elect a
majority of the members of the board of the network operator.

The purpose of a Supply Obligation Company is to guarantee security of supply for those
(small) consumers wanting it: a service of general economic interest. It is a I?SO because
the Ministry will not grant a license unless this obligation is accepted. Furthermore, one
third of the members should be elected by the consumers in the area or by its
municipalities. It may engage in buying and sel{ing electricity, )
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The Netherlands o

The Dutch 1999-Electricity Act allows for privatisation of electricity distribution, but
requires a license for serving ‘captive’ or small customers until 2007. After that year also
the retail electricity market 1s liberalised, although under supervision of a regulator. It
may be interesting to notice that housing cooperatives are planning to serve as
distribution operator, buying electricity for their tenants.

The distributors finance the PSO for the captive customers by adding a surcharge on the
prices, The government assumes that no PSO will be needed after 2007, due to
technological and organisational innovations,

2.1.3 Energy sector: Funding of PSOs

The financing of tasks in general interest (PSOs) has to be differentiated firstly between
procurement and provision. Procurement can be dene on various ways (see Section 1.2.1),
as is the case with provision (sec Section 1.2.2). One important mode is the supply of
capital, respectively capital ownership, for enterprises that are entrusted with tasks in a
general public interest. Another way of financing is compensation of the costs of services
1n the general interest (PSOs).

The compensation of the cost borne for a PSO may have the following form:

a. Competition prices:

Cost-covering prices will be found in the free competition at a corresponding
reasonable rate of interest. The prices are made by mixed calculation (special kind
of internal cross subsidisation). To give an example: The competition prices of day
and night time energy in Germany will be based on mixed calculation.

b. Non-cost covering prices: _
These will be externally financed by subsidies, by the state budget or financing
funds or in other external ways.

¢. Internal cross-subsidisation (in case of monopoty)

This alternative, however, will be eliminated after the deregulation of the different
fields of exceptions to the rules of competition. After opening the nets for third
party access ('FPA) there will be competition prices in the power supply (according
to peint a.) without the need of special transactions of cross subsidisation neither
from the state budget nor from financing funds.

d. Exceptions from the rules of competition as a financing instrument
Although the Electricity Directive of 1996 and also the German Law of Energy
1998 principally work from the competition principle, i.e. from the opening of the
nets (_negotiatec{ TPA or single buyer-rule), the directive as well as the national laws
allow exceptions from the competition principle.

The directive justifies this approach for the general economic interest, which may be
necessary in some Member States o guarantee security of sugply as well as customers”
and environmental protection. The free competition by itsell is not absolutely able to
ensure this, According to Article 3: "Having regard in particular to Art. 90 the'Member
States may impose on undertakings operating in the electricity sector, in the general
economic interest, public service obligations which may relate to security, including
security of supply, regularity, quality and price of supplies and to environmental
rotection. As a means of carrying out the above mentioned public service obligations
K/Iember States may decide not to apply several competition rules if their application may
not fulfil the general economic interest in a legal or real sense.”
And Paragraph 6 of the German Law of Energy 1998 about "Negotiated Third Party
Access" accordingly says: "The access needs not to be guaranteed if it is verifiable that
the transmission of eiectricity is not ipossible or reasonable for operational or other
reasons with regard to the targets of the power supply. For decision what means
"reasonable”, a special regard shall be given to the fact to what extent electricity of long-
distance energy systems, environmental and resources caring as well as technically-
economically useful generating installations using renewable energy sources will e
displaced and an economic operation of the facilities may be prevented. In other words:

In many EU-countries, a PSO is financed by price regulation. The regulator assesses the
consequences in terms of costs of a PSO and allows the operator or distributor to adapt its
price accordingly.
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PSOsin the telecom sector

elecom sector: European

The Council resolution'® notes the
definition of universal service are:

market for telecommuni
network provision,

- Council Directive 92/44/EEC
provision to leased lines"

network provision principles,

principles.

affordable price."

Commission re-asserts that universal

The Commission adds that univers.
- the provision of the public fi

- the provision of fixe

= Aceess 1o emergency services (1

1996,
have access to published information a
targets for quality are being mer,"

17

in Telecommunications.

“ Universal service set of services is defined in
Commission indicates that universal service
service via a fixed connection which will also allow a fax
well as the provision of operator assistance, emergency and director
(including the provision of subscriber directories)
Users should also have access to published information about the
services, about their quality and whether targets for quality are being

- Council recommendation 92/383/EEC
harmonised integrated services digital ne
minimum set of ISDN offerings in ac

Universal service set of services is also defin
“a defined minimum set of specified quality
their geographical location and. in the

of services of specified quality available to alf
location at an affordable pricé. Broadly,
includes basic voice telephony, fax and intemet connection,
emergency call access, operator and directory service

1 ) ced public telephony se
location of international and national calls

" Communication to the European Parliament, the Coun
Committee of the Regions on Universal service for te
liberalised environment - an Essential element of the Informa

* This last provision was already provided in Direct

** Council resolution of 7 February 1994 on universal servi

directives

equates to "the

and the provision o

the communication of 12 March 1996", The
provision of voice telephony
and a modem to operate, as

enquiry services

public payphones,
cost and prices of
met"."

Community acts that can serve as a hasis for a

= Council Directive 90/387/EEC of 28 June 1990 on the establishment of the internal
cations services through the implementation of open

of 5 June 1992 on the application of open network

- Counci] Directive on voice telephon

- Council Recommendation 92/382/EEC of 5 June 1992 o
of a minimum set of packet-switc;

The scope of universal service is described in the 1999 Review,

hed data services (PSD

n the harmonised provision
S) in accordance with open

of 5 June 1992 on the provision of
twork (ISDN} access arrangements and a
cordance with open network provision

ed in the interconnection directive'® s
which is available to all users independent of
light of specific national conditions, ar an

in which the European

service at EUJ level includes a defined minimun set

1

12),

- the provision of operator assistance,

" Council Directive 97/33/CE of 30 June 1997 of the Euro
Interconnection in Telecommunications with re

through Application of the Principles of Open Network Provision {ONP).

users independen

S.

pean Parliament and of

gard to ensuring Universal Service and

s in :nt of their geo‘fraphicai
the Commission considers that this efinition

» as well as public pay-phones.

al service is currently including the following:
i xed telephone network, supporting voice telephony.,
- the provision of g‘roui) Il fax and voice band data transmission via modems,

rvice i.e. provision to end-users at a fixed

cil. the Economic and Social Committee and the
tecommunications in the perspective of a fuily
tion society, COM {1996} 73 of 12 March

ive 95/62/EC on voice telephony "Users should also
bout the cost and prices of services, about their quality and whether

ces principies in the telecommunications sector.
ber 1997

the Council on
Interoperability

REPORTS 17

- directory servicfes, ol N
- the provision of public pay phones, . . o
- the grovision of gervice unu%r special terms and/or éhe provision of special facilities
for customers with disabilities or special social needs. )
Universal service is meant to be a dynamic and evolving concept'° and will be kept L}.nd.er
regular review, particularly with regard to its scope, level, quality and affordability within
the European Union.

ices that can be financed by the fund as universal service are those included in
tll-l}tlaeéﬁgwtce?:sll of the Council Directlyve 98/10/CE of 26 February 1998 on the appilcatlop
of ONP to Voice Telephony and I{)vaersal Service for telecommunications in a
itive environment (see Annex I). . L
%%r?pfgigsgging scheme e(stablished 10 comEensate the incumbent operator prov%dms%
universal service via contributions from market players may only be used to fund a ?sau
universal telephone service as specified at the EU level. Then, if Member Statles are }feef
to define a wider scope of universal service that is provided for at the FU level, they
cannot oblige market plavers to contribute to the provision of such services. Jblish
According to Article 5(I) of the Interconnection directive, Member States may establis
mechanism for sharing the net cost of universal service with other qrgamsatﬁonsl
"operating public telecommunications networks and/or publicly available voice telept on}-]
services", Article 5(2) envisages either an independent universal service fund at a nationa
level or a system of supplementary charges in addition to interconnection payments. ok
Contributions may be required from providers of public teleco_mmunlcation_s] networl ?‘
and/or publicly available voice telephony services, in {J_I’OpDI‘IlOI‘E 10 the mil( 1§agt)f_n 0d
public telecommunications networks. Quly the fixed public telephone network and fixe
public telephonyv services can be financed via A untversal service fund. ] .
Furthermore. on the basis of the Full competition directive, it would be dlsprqpomonatci
to recover costs associated with activities that are not within the scope of universa
ice, for example: ) . )
serzrxcteﬁe cost of gnp]ementing specific measures required for purposes of public secfprity.
- the provision of commurlucat;on services outside the scope of universal service to
hospitals or similar institutions, ) )
- (s:gtrllggé;’satiolzl and/or refund payments (or administrative and other costs assocxa}ed
with such payments) made to users as a result of failure o meet specified service
lity levels, ) o . )
- tueacg;t of replacement and/or upgrading of telecommunications equipment in the
course of normal network modemisation.

2.2.2 Telecom sector: Implementation by Member States

. Th iversal service obligations (USO) Fund o .
éeveréfluhr/l[gnber States have %rovided for the legal possibility to create a USO Fund:
Austria, Belgium, Denmark, France, Germany, Ireland, Ttaly, Luxembourg, Netherlands.
Portugal, Spain. fand i o is in
Only %rance and Italy have created an USO fund and the only USO fund in operation is
ga{llfglUK, a consultation was launched last July 1999 by Ttohe BGT on Universal
telecommumnications services including the issue of the USO fund®,

. i 1 service obligations . .
%Inil'{fg;::lr:;lr%ﬁe ;bfigatigns at the Community level have the following characteristics:
- afferdab}ﬁ: taﬁ'iffs Labl
- aphically available ]
- gg(s)sgi[b e fllndI};lg by all operators (Universal service fund)
- minimum quality

® The question of possible financing of preferential tariffs for access to Internet type netwo_rk_s by.schoois is
mentioned in the Action Plan "Learning in the Information society" adopted by the Commission in October
1595, _ -

* And the BT license provides that details in interconnection charges terms and conditions and_a_.ny
contribution to US fund cannot be excluded from publication of the agreement or amendment {condition
49.3).




e REPORTS

Universal service obligations are mandatory for the designated telecommunications
companies operating in the Member States.
Reg&arding special terms and/or special facilities for customers with disabilities and social
needs:
- cight countries (Austria, Denmark, France, Ttaly, Portu al, Spain, Sweden, Uni
Kjgngdom) adapted a legal framework for disabﬂ}{ties, B2 Spain, » United
- and seven countries (Austria, Belgium, France, Ireland, italy, Portugal, United
Kingdom) for special social needs.
Only France [})rpwdes for the inclusion of social tariffs for disabilities and special social
needs in the Universal service obligations fund.

3. Mandatory ONP services

Member States shall ensure that organisations notity to the Commission: significant
market Eower_operators in general and offerings of leased lines services, ISDN services
and packet switched data services. These offerings — which derive from ONP obligations
— are mandatory and have the following characteristics:

- cost oriented tariffs

- geographically available

- minimum quality

- 1o financing by a USO Fund

4E. Natli\(/}nalbspesciﬁc oblfigations
very Member State is free to add new services at the national leve

taken into account by the USO Fund, tevel, but they cannot be
Telex service, defence and ublic security missions are the main national specific
obligations. Defence and public securi‘?/ migsions are imposed for instance in Beleium
France, Portugal, and Spain. In Swe en, Telia has an agreement with the De ence
Ministry for such a field of operation.

Research & Development” and training obligations are only required in France.
2.2.3 Telecom sector: Funding of PSOs (see table)
2.3 PSOin the public transport sector

2.3.1 Public transport sector: European Directives
The notien of public service

In the area of public passenger transport the notion of public service has been pre :
] : . ) sent m
the EU Treaty since Its inception. Article 73 (formerly Art. 77) explicitly progides that
aid that meets the needs of transport co-ordination or represents refunding of some of the
constraints inherent in the notion of public service" is compatible with the Treaty.

?he first application of this was a rule in Council dated June 26 1969 (Rule 1191/69) on
obhgatl?ns inherent to the notion of public service in rail, road and inland water
transport”. I{ further provided that the purpose of the obligations in question was to
narantee adequate transport services, given the social, environmental and urban
planning f%ctors among others, or (to) offer determined fares in favour of some passenger
categories’, qualifying them as obligations that "the transport company would not
perform, or would not perform to the same extent or in the same conditions as if it were
acling in its own commercial inferest”. As regards to putting these obligations into
practice, the Rule distinguished the obligation to operate, the ob igation to transport and
the obligation to set reasonable fares. However, these three types of obligation were not
the only public service obligations since the Rule provided that, for the other types of

Svl:(n]lli! gt;(;)l; lg/\fvhich are not defined) it is the most appropriate rules (of those defined) that

The ruling required States to abolish these obligati

req © abol > gations or to compensate for them under
common criteria. However, it initially applied only to the 6 national railway companies in
tk%e Member States of the time, and, as regards other transport modes, to companies
offering transport the main purpose of which was not local or regional transport,

21 H
Network Operators are required to use 5% of their annual investment for R & D.
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In 1991, Rule n® 1191/69 was amended by Rule 1893/91, which introduced the possibility
to conclude "public service contracts" between the relevant authorities in the Member
States and transport companies, Member States could still exclude from its field of
application those companies offering urban, suburban or regional services exclusively,

This Rule is currently being amended and the European Commission on July 26, 2000
introduced a new draft, It will be presented in the Council and the European Parliament in
the next few months. The purpose of the new Rule is less to define the obligations of a
public service than 1o increase (or introduce) competition in the field of urban, suburban
and regional transport. It provides for generalisation of "public service contracts" of
determined terms, to be attributed via European calls for tender, in all cases where there is
public funding over a certain amount and/or an exclusive right, save in certain cases
where rail safety, for instance, is involved. Moreover, the Rule provides for a strict
system of public funding scrutiny for these contracts, which are attributed direcily
because of the exception.

In the more specific area of railways, not counting local or regional rail companies,
Directive 91—4}310 and later regulatory texts had a distinet influence on the Ruie, even if
they did not directly concern the notion of public service or service of general economic
interest, and a trent:iY to restrict the ambit of public service. and therefore legitimate public
intervention, has been noted:

- Provision of sufficient infrastructures, )

- Granting of fare reductions to certain categories of person (large families.
schoolchildren, the unemployed, the poor) on lines operated on profit making
grinciples, and ) ‘ '

- Supply of local and/or regional passenger transport services where thev are socially

b

necessary but not commercially viable, ) ) ) . .
Thus, it has gradually become the norm that freight and international and naticnal rail
services should be operated or commercial principles with no direct or indirect public
funding.

While inland passenger transport is considered to be a public service, the notion of
"universal service” developed by the European Commission in the fields of
telecommunications and postal services, does not exist. Mrs. Loyola de Palacio. the
Commissioner for Energy and Transport, has indeed several times indicated publicly that
there was no question of drawing up standards in respect of service frequency or quality.
Current and future laws are based merely on vague notions such as "adequate high quality
services” or "socially necessary services”.

Moreover, there is no objective definition of the public service duties of transport
companics operating at national level. In France, for instance. the Loti law (Framework
faw on inland transport) dated 1982, merely lays down the "right to transport”, with no
practical definitions, leaving it to organising authorities to define the local services and
fares they wish - and can afford - to offer. I Spain, the 1987 LOTT requires all towns of
over 50,000 inhabitants to organise public transport but does not lay down standards for
numbers of services,

2.3.2 Public transport sector: Implementation in Member States

As seen above, properly speaking there are no Directives governing public service
obligations in inland passenger transport. Member States have therefore not needed to
transpose them into national law. However, whether pursuant to European faw or not,
national law and national practices in passenger transport have changed significantly over
the past few years, in a context which 1s undeniably favourable to privatisation.

In heavy rail transport, the national companies have seen far-reaching change in almost
all the countries in the EC, with separation both in activities (at least as regards operation)
and in regionalisation of public responsibility for local passenger transport. Where access
ri%hts to infrastructures have been granted, new rail companies have emerged which can,
where some services are placed in competition by local authorities, compete with the old
national companies. In passenger transport, witﬂ the exception of Great Britain where
British Rail has been divided up into over 25 entirel privatised companies, the market
share of these new companies remains small, although it is growing, Elsewhere, ultimate

privatisation of the national companies is predicied in some countries, namely Germany
and Spain,
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Urban transport has traditionally been the responsibiliéy of State companies in the large
cities of most countries, except for the French and Greek Frovmces, and by private
companies in smaller towns and around large cities. All these compames have
monopaolies, either by right or de facto.

In Great Britain, bus transport was de-regulated in 1986. In the provinces, any company
with a license may decide to offer services on routes of its choice, and fix fares of its

" choice. The responsibility of the State (PTA and PTE} is limited to management and

creation of rail and road infrastructures, and to maintenance and creation of unprofitable
services which are necessary to society and are awarded upon calls for tender. They
continue, however, to operate the metros (Glasgow, Newcastle} directly and sometimes
tramways too (Blackpool). However, new light metro projects are often joint State/private
ventures (Croydon, Nottingham). In London, the former State company London
Transport sold the bus companies it still owned in 1996, after handing its operational
activities over to subsidiaries. Today it plans and co-ordinates the services offered by the
private companies operating 34 distinct networks subject to calls for tender. It continues,
through its subsidiary, to operate London Underground, but the Government is envisaging
a State-private partnership which would place infrastructure renovation and maintenance
in private hands, while the State company would continue to operate the underground.

Similar developments, atbeit by different means, have taken place or are in progress in the
Scandinavian countries. In the space of a dozen years, the former State owned company
operating in Copenhagen has become an organising authority after progressively handing
over its operation of the bus lines to subsidiaries, and then to private compantes. Now,
bus services, awarded by call for tender for each line, are all operated by private
companies. However, the 5-Bahn is still operated by the national rail company DSB,
while the five-year contract for operation of a new light metro link has been awarded to a
private English group, starting in 2001. In Stockholm, the State owned company SL,
which formerly operated transport, also handed its operation of the metro, tramways and
urban bus networks over to subsidiaries and progressively set up bidding procedures from
1993 omwards, including for services operated by its own subsidiaries. Its bus subsidiary
recently merged with another Swedish bus company, and should in the near future be

rivatised, while the French group CGEA-Connex announced at the end of 1999 that it

ad won the five vear contract genewable for 5 years) for metro Q{quation. In that same
year, the national rail company S lost the contract for suburban rail lines to Citypendeln,
a consortium of French, English and Swedish railway operators.

In other countries, recent regulations have laid down or provided for more or less
systematic competition. In France, the Sapin law dated lanuary 29 1993 required
provincial organising bodies and private or State/private companies which had signed
contracts to delegate services, to make their operations public and open up to competition.
This has graduaﬁy occurred as the current contracts have come to their expiry dates. It
does not apply to provincial towns where networks are run by local authorities, nor to the
Paris region. In Germany, the law governing service authorisations was amended at the
end of 1993 to take effect from January 1st 1996, and distinguished "profitable" services
which could be authorised without recourse to call for tender, and non-profitable ones (or
exclusively public services) requiring subsidies and would be the object of calls for tender
once the current concession had expired. It has been litile applied to date, due mostly to
the system of reciprocal subsidies used by many municipal companies (Stadtwerke). In
{taly, a 1997 law provided that as of 2004, the networks would be required to bid for
public trans&ort concessions lasting 2 to a maximum of 9 years, but it has not yet been
applied. In the Netherlands, a new law, at the discussion stage since 1996, has just been
passed: it provides for progressive bidding for bus services supplied by municipal
companies, but it will not apply to large cities initially.

Bidding procedures therefore still remain very fimited in urban transport throughout EU
countries. However, other forms of organisation have appeared with, more and more
often, contractual relationships being concluded between tEe appropriate public authority
and the operators, be they public or private, and giving rise to new financial and
contractuaf) arrangements for the funding of new infrastructures.

As regards the spread of contractual re?ationships, there are many examples in Belgium,
France and Spain. Examples of complex arrangements are the new rail link crossing the
Tagus in Lisbon, the suburban extension of the Ig\/ladrid metro line 9, and the light metros
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or tramways in Paris (Orlyval), Toulouse, Rouen, Strasbourg, Grenoble, Porte,
Nottingham, Croydon, Barcelona and Thessalonika.

The other regular coach services (intercity and regional) are not always deemed to be
"public services" in the EU countries. They are considered thus in France, Luxembourg,
Belgium, the Netherlands and Greece but are not in England and Portugal {since the
privatisation of the State owned national bus companies); and they are partly viewed so in
Finland and Spain. Whether public services or not, they are mostly operated by private
companies, with a few notable exceptions. In Germany and Austria, the market is still
dominated by the bus subsidiaries of the railways and the Post office; in Belgium, private
companies are subcontracted by the State-owned regiona! companies; and in the
Netherlands, the State-owned national holding VSN and its 9 regional subsidiaries
controlled virtually all the market before selling two subsidiaries to an English group by
order of the government,

It is in this sector that the public authorities’ methods of intervening differ the most from
one country of the EU to another, ranging from the "laissez faire" attitude of the United
Kingdom, through simple authorisation to operate (and so an exclusive right) or
organisation and part funding of "lacking links or services" (with or without bids for these
contracts), to the administered economy of Greece, where the ministry sets fare prices,
receives revenues and pays operators per vehicle/kilometre. 1t is also in this sector that
companies wishing to penetrate a market other than their own have set up the most easily,
by buying or acquiring interests in local private companies (CGEA-Connex in Portugal,
Via-GTI in Spain etc.).

2.3.3 Public transport sector: Funding

Funding of public transport services has two aspeets: funding of infrasiructures and
funding of the service itself, it being understood that rolling stock can be accounted for
under investment or under service.

As yet, no European regulatory framework has been fixed completely for funding of
infrastructures, but the European authorities have clearly indicated the orientations
chosen. Important in this respect is the green paper on "Equitable and effective ticketing
in transport and options for internalising the exiernal costs of transport in the European
Union™ (COM 95-691). This is followed by the white paper on "Equitable payments for
the use of infrastructures: a step by step approach to establishment 0¥ 4 common
framework for leasing transport infrastructures in the European Union" (COM 98-466),

The purpose of the EU is to build, over a period of some twelve years, an approach to
“the user payer” and fares in all transport modes, on the basis of the marginal social cost.
All the commercial users of transport infrastructures must jointly bear the cost of these.
including costs arising from environmental and other external effects, at the location of
use or as near as possible thereto. However, Member States may continue to fund supply
of public services or services of general interest, by subsidising the transport operators
using the infrastructure, thus compensating for the effect on the cost for tﬁe final users.
They may also subsidise the administrators of the infrastructure directly for the additional
advantages (not least town and country planning aspects} which are granted to non-users
of the infrastructure de facto. As for the payments made, they could be used in the
funding of natjonal, regional or municipal infrastructures. For, according to the
Commussion, although the method chosen (tlgat of the marginal social cost) does not ailow
the cost of each infrastructure taken in isolation to be covered, it can guarantee that the
costs for all the infrastructures together are covered.

These principles were implemented first for rail infrastructures. According to the

principles set forth in the White Paper:

- e first phase (1998-2004) will see generalisation of paying infrastructures for
freight transport, based on the distance covered and marginal costs, with additional
opticnal payments the maximum svm of which must not exceed the average costs.
Furthermore, compensatory payments are provided for the external costs of
competing transport modes, which are not covered.

- In the second phase, from 2001 to 2004, the possibility of payment for noise will be

studied.
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- And in the third phase (from 2005 on), the foregoing system will be extended to
operators of passenger trains, on the basts of infrastructure and external costs.

~ In parallel, the rules on State aid and VAT treatment applicable to transport will be

revised.

Additionally, the European authorities, which are conscious of the financial difficulties of
Member States, wish to foster partnerships between States and private enterprise, which
can only develop if the private sector can count on reascnable profit with sufficient
income and an acceptable degree of uncertainty. Independently of any regulatory
measure, they have strongly encouraged these complex structures in network
development projects that they partially fund from "structural funds”.

As regards the funding of transport services, the European Commission accepts that
public authorities may intervene in the general interest. That may be done by graaling
exclusive rights or by giving financial compensation for the public service obligations
they require of transport companies. But it wishes to ensure that this direct or indirect
State aid is proportional to the goal sou%ht and that it does not hamper competition in an
emerging interlor transport service market. On the other hand, the Commission has laid
down no rule as yet on the practical methods of this public funding. That leaves each
State and local authority free to choose between the various possible "contributors"
(national or local taxpayers, indirect or direct beneficiaries, habitual or occasional
travellers, etc.) and the various funding methods possible (assistance to transport
companies or assistance to private individuals).

Thus, while the organisatien and metheds of regulating inland passenger transport differ
greatly from one transport mede to another, one country to another and even within a
single country for a single meode, from one region or city to another, public funding is
always part of the equation and is a welcome adjunct, in various forms, to the income
from paying customers. The public authorities finance even in fields where institutional
funding is rare: operators in Great Britain continue to receive subsidies after privatisation.
but the contracts now in force provide for gradual reduction over time. State/private
partnerships for new urban infrastructure projects always (except for Orlyval which. ..
went into liquidation) provide for financial participation from the public authorities.
Regular intercity coach transport is in practice generously financed in one way or another,
in almost all countries, via the financial compensations tor fare reductions (or free travel)
for students and schoolchildren, who are their main customers.

On the other hand, although public co-funding is a constant, its relative proportion is very
variable. For example, if Jane’s™ is to be believed, State subsidies to heavy railways
represent

- some 46% of the revenue in passenger transport in the Austrian national railway

company,

- nearry 3}6% of all revenue for all activities in the Belgian SNCB,

- almost 30% of operating costs in the Danish DSB (not counting the subsidy and
equipment cosis),

- some 30% of operating costs, including charges for use of infrastructures, for the
German DB Regio,

- over 40% of oglerating costs in the regional services of the Spanish RENFE,

- some 35% of the revenues of the passenger transport services in the French SNCF.

- some 33% of operating costs (all activities) in the Irish national company.

- about 15% of tlrl)e revenues in the national Finnish company’s passenger sector.

In the field of urban transport, the level of subsidy is 40 - 60% of operating costs in
Denmark, 30 to 70% in Germany, around 65% in the two largest Greek cities. from 40 to
60% in the large French cities, 10% in Dublin, 60 - 75% in ltalian cities, 35 - 85% in
cities in Luxembourg, 30 - 50% in the large cities in Finland, 60% in Stockholm. and
15% for London buses.

2 Janes— Urban Transport Systems, edited by Chris Bushell - 1998-1999,
Jane's — World Railways, edited by Ken Harris - 1999-2000.
Janes Information Group limited, Coulsdon, Surrey, UK.
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However, in this sector even more than in the rail sector, the figures should be viewed
with caution, since they are provided by the transport companies and do not take account
of the direct expenditure of the public authorities, which varies enormously from one city
to another. Thus, in France, the Ministry of Transport considers that fare revenues
covered a mere 35% of total public fransport costs in the [le de France in 1996, and 25%
of those in the provinces, and that the "transport payment”, the special local tax paid by
companies in the arca covered by the public transport funded another 31% in the lie de
France and 44% in the provinces. The remaining finance came mostly from the State and
the "départements" in Ile de France, or the "communes" in the provinces.

The amount of public funding varies from one country to another and from one town to

another. Methogﬂ‘_ of funding are even more varied, as evidenced by the following range:

- direct partlmgatlon by States (and therefore of national taxpayersf in funding of
heavy rail infrastructures, everywhere except for Railtrack in England, where the
access duty paid by o?erators cover the costs of administering the infrastructures,

- participation or not of these States in funding of infrastructures and regional or urban
transport services, either by direct payment to operators, or by transfer of financial
resources to local authorities, which must then indemnify operators;

- indirect funding from States via lowered VAT rates, tax rebates on fuel, loans with
interest-rate subsidies or guaranteed long term loans, compensation for reduced fares
for certain passenger categories (large families, students, young people. the
une_mplog;e;]d erc. ), )

- indirect din‘cilpaid for by national or local taxpayers by means of crossed subsidies
for different public service activities within the same company,

- direct or indirect funding from local authorities (paid for by local tax payers) for local
infrastructures and transport services,

- creation of special transport taxes at national or local level: transport tax in France.
employers tax in Vienna, fuel tax in Germany.

Most often, particularly for urban transport in towns of a certain size, there are

combinations of various funding modes.

2.4 PSOs in the water sector
2.4.1 ‘Water sector: European directives

There are several directives describing the PSO for the water industry,

¢ Council Directive 98/83/EC relating to the quality of drinking water intended for
human consumption. Its objective is to lay down at Community level the minimum

uality and control standards for water intended for human consumption.

o Commission Communication of 21 February 1996 on Community water policy.
establishing an integrated water management policy. It details the objectives otp such a
policy, namely to secure the supply of drinking water and non-drinking water. 1o
protect and preserve the aquatic environment, and to restrict the effects of natural
disasters (drought, floods). It defines the various types of pollution, which may affect
water, and states the principles of this policy, such as the principle of the polluter
pays. It puts forward the idea of a Water Resource Frameworl?Directive.

s Council Directive 91/271/EEC concering urban wastewaler ireatment amended by
Directive 98/15/EC. It aims at harmonising measures on water protection and
management throughout the Community.

» Council Directive 80/68/EEC on the protection of groundwater against pollution
caused by certain dangerous substances.

s Council Directive 76/464/EEC on pollution caused by certain dangerous substances
discharged into the aquatic environment of the Community aimed to harmonize
legislation of the Member States.

The EU is mainly concerned with establishing minimum standards for environmental

protection and for the quality of drinking water. The implementation and strengthening of

standards is left to the Member States.

2.4.2 Water sector: Implementation by Member States

In almost all countries of the EU the water industry is organised as a verticail integrated
public utility. The differences between the Member States relate to the allocation of
responsibility to various public bodies and to various methods of management. Almost
everywhere the cities or regions are responsible for water service, whereas the state
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ises the | ublic bodies. It follows that SGEI are procured by definition. Only
fgp}f?r?g’liﬁsd a?tdogglﬁl:js private companies provide water services, which companies are

regulated.

Management methods can be distinguished in: L .
Dfrec% management: by the city administration itself; by some administrative umit with
some financial autonomy; or by an autonomous administrative body with a pubtic
task. ] .
Hired management, or intermediary management: on the basis of a contract that specifies
the management services and remunerates according to a lump-sum payment, a
rofit sharing or a cost-plus rule. . _ )
Omsofrcing or delegation of management to a private company: by means of a
concession ot a lease, on the basis of a contract that specifies the management
services and remunerates by a fixed water price set in the contract.
The last option is applied in France.

Austria ] ) .
Austria has considerable water resources (about 12,000 m® per inhabitant per year). In

Austria the provision of water and wastewater disposal are considered public tasks. In
fact, these services are regarded as services of general economic interest (SGEI).(;fhf%
responsibility for these services lies with the state. The provision of water and o
wastewater disposal is organised in a decentralised way. o
In 1994, 85% of the Austrian population were supplied with water by means of a pipeline
distribution system. 75% were connected to the public canal system. 100% coverage of
the territory by the state is not envisaged. The most Important instifutions 1n the Austrian
water industry are the communities; the associations of communities; the administrative
associations; the associations pursuant to Water Law_ Act; and the private-law
organisations. The water-related tasks are performed by different kind of companies. In
Vienna. for example, the provision of drinking water is assigned to part o the local
goverrunent. In many horoughs, however, the locat utilities are responsible forolt. In one
of Austria’s nine Lander, Burgenland, the water associations supply 75% of the
opulation. The provision of water and of wastewater disposal is organised separately
IIgrom the companies (also administrative units) in question being responsible for certain

arcas.

lgium
g:igium is a particularly complex case. Its water resources are rather meager and of
uncertain quality. The country is a federation between a Flemish, a Walloon, and a
Brussels administration. This political division also regards water management. Since the
Walloon region has substantially more water resources than the Flanders and Brussels
region, it sells drinking water to these regions, covermg one third of their needs. That
implies a second vertical separation: between production (mainly in Walloon) and
distribution. Water distribution is organised by two regional corporations, the Viaamse
Maatschappij voor Watervoorziening (VMW) and the Société Wallonne des Distributions
d’'Eau (S%E) as well as through over 100 distributing companies (public or mixed ones,
concessions, ...). These companies serve their regions, provinces, cities and intercity
unions. Sewerage systems fall under the responsibility of the cities. The management of
the water cycle, collecting and purification stations, has been entrusted in Watlonia to the
Société Publique de Gestion de I’ Eau (SPGE). The difficult interregional communications
add to the problems of international co-operation. It seems hard to take measures that
prevent wastewater to poltute the rivers. This again is harmful for tale actions that suEJport
pollution abatement and, more specifically, the recycling of water, which 1s clearly an

PSO on the European level.

Denmark ) ] .
The water resources of Denmark amount to about 2,500 m’ per inhabitant. Municipa}

councils are in charge with the enforcement of European regulation and water guality.
Citizens may institute cooperatives in specific areas, which own water distribution
installations, and gather information about the performance of water comparies and
determine further management regulations.
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France

France has developed an interesting model of water management. It has well-developed
concepts of services of the general mterest for which public autherities on different levels
are responsible. Local communities are responsible for the price and quality of water
distributed in their community. The actual management of the water provision has often
been outsourced to large companies. Since the local authorities bargain individually with
these international companies, price and quality differences may arise. But that may be at
large with the popular conception that water prices shouid be reasonable and not differ
too much: the service of general interest on the national level. This interesting problem is
not easily solved in the existing context.

The Netherlands

The Netherlands is the most den&;ely populated country in Europe and has rich, but fragile
water resources: about 6,100 m” per inhabitant. [ts water management is very complete
and integrated. Water production, distribution and purification are organised in a
vertically integrated monopely, controlled by the government. The 1975 Water Law has
improved the effectiveness of the industry and increased the scale of waier companies.
The number of public water companies (Waterieidingbedrijven) has since reduced from
111 to 24, In 1975 mostly city boards governed these companies. Today, 9 water
companies are public limited liability companies, based on Private Law, and owned by
the provincial or national government; one is stili managed by the Amsterdam City
Board, and one small water company is stilf in private hands. )

The 1975 Water Law will shortly be revised. Parliament has already approved a policy
statement 1o revise the Water Law and a new act will be submitted in 2000. The main
point of discussion is how far one can liberalise the industry. The government has decided
to allow liberalisation onty for large water users.

Purification of wastewater belongs also to the respensibility of Water Boards
{Waterschappen), which are public and political bodies dating from the fifteenth century.
They contrel the aquatic environment of polders and river basins. Today they are also
charged with water protection and purification and can levy taxes to theé inhabitants to
balance budgets.

United Kingdom .

Water resources are relatively small, about 2,200 m’ per inhabitant per vear. In 1973 a
new regional system for water managerment has been created,

There are three independent public bodies in charge with the implementation and
enforcement of the government’s water policy. The National Rivers Authority (NRA) is
in charge of water policies; the Drinking Water Inspection {DWI} checks tﬁe sanitary
standards; the Office of the Water Regulator (OFWAT) determines the water prices and
regulates the water companies.

In England and Wales,. there are 31 private water companies, of which 10 Water Service
Comﬁamesl (WS3C) and 21 Statutory Water Companies, or Water Supply Companies.
which are in charge of water distribution in resiricted geographic areas, where their
market share is about 25%. They have a monopoly for water purification in their region.
A 'WSC may provide water in any region. Each W%C is the subsidiary of a water holding
company, These 10 holding companies are horizontally integrated conglomerates in order
to diversify risk. They own firms in the tourist industry, in waste and environmental
management. They also integrate verticaily with civil engineering, and research.

2.4.3 Water sector: Funding of PSOs

Austria

The communities are responsible for safeguarding the operation and financing of the

Erov;smn and disposal of water. In doing so they are legally bound to specific laws of the
dnder. The commumities, being independent economic entities, are entitfed to run their

own companies In order to ensure the provision and disposal of water. Furthermore they

can bind their citizens to contribute to tﬁe financing.

The financing goals refer primarily to safeguarding and improving existing water

networks and saleguarding and improving the water quality, Fisancing is necessary for

current costs and project-related costs.

Financing of current costs:
To finance the current costs communities charge fees for the use of community facilities.
These fees are exclusively reserved to financing the costs incurred by the communities.
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The costs incurred for the setting up, the maintenance and the operation of the facilities

provide for the basis of calculating the fees. The benefit-received principle (equivalence

principle) is to be applied. The costs can be further split up into running costs (personnel,

maintenance, energy, other) and capital costs (interest paid on borrowed capital,

calculatory interest, depreciation). The calculation of the fees is based on cost accounting

and includes the following principles:

- Cost-oriented fixation of the fees.

- Cost-efficient, economic and functional operation of the facilities.

- Gains and losses due to fluctuations in costs and proceeds can be compensated over a
1{-year-period.

- Prohibition of cross-subsidisation: The fees are to be calculated for each and every
service separately.

- Costs should be covered completely.

These principles should be ap;lj_llied irrespective of whether or not the community assumes

directly the responsibility for the provision and disposal of water,

Financing project-related costs:

The community providers of drinking water were subsidised by the Water Industry Fund
from 1960 to 1993, This fund was the basis for government policy aimed at promoting the
Austrian water industry. However, since 1993 promotion is done directly by the Austrian
Ministry of Environment with the legal basis thereof the Environmental Protection Act
(1993).

Various instruments are currently used to promote capital spending activities in the water
industry. Promotion usually takes the form of improvements of borrowing facilities. such
as annuity or interest rate subsidies. Such promefions can be awarded for a period of five
to 25 years.
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2.5.  PSQOsin the financial sector
2.5.1 Financial sector: European directives

The notion of "services of gencral economic interest” (SGEI) in the financial sector can
be identified with the specific financing missions, which the public banks are entrusted
with by their national (or regional) governments. The legal definition of the financing
missions of those banks, is a very sensitive question for the European Commission, who
asked the banks in 1988 to fill out a questionnaire on this subject, which is considered a
confidential matter.

The mission that National investment and development banks have to fulfil and that is
expregsly established in the regulation about its financial and legal status, is undoubtedly
a service of general economic interest (SGEI) within the meaning of Art, 86.2 of the TEU
and of the Commission Communication of the 20 September 2000, the Resolution of the
European Parliament of December 1997, the Jurisprudence of the European Court of
Justice and the Report of the Commission to the Council about the Services of general
econormic interest in the banking sector of August 1998,

The mission of general economic interest fulfilled by these banks consists in filling the
gap in those medium and long term financial activities in sectors considered strategic for
theit countries development that are not satisfactorily covered by the private financial
system for several technical reasons, Among them, high risk, low profitability, long
periods of maturity, substantial initial investments, are specially relevant. Some examples
of those specific-financing missions are basically:

- promotion of small and medium sized enterprises (SMEs);

- granting of guaranteeing of export credits;

- social housing loans;

- municipal financing;

- financing of infrastructure projects; and

- regional development.

To this list, providing minimum banking service has to be added.

In this way, these Institutions operate in co-operation with the general financial system
and in full respect of the principles of subsid%rity and complementarity. This explains
why they do not intervene in those assets operations that compete or replace those carried
out by private institutions or may produce distortions in the financial svstem. Besides,
they operate under strict banking criteria achieving acceptable ratios of efficiency and
profitability, although these are somehow different of those attained by private credit
institutions. Being providers of services of general economic interest, theése banks do not
look for a maximum benefit but this does not prevent them of seeking in their activities
financial balance and therefore the assets operations are carried out according to the most
sound banking practices. The complementary nature of their functions I3 essentially
underlined by their activity as second-floor institutions, particularly in the case of SMEs
financing. Therefore, those activities are headed to social and economic cohesion
objectives and thus they contribute to the promotion of the solidarity and the equality of
all the citizens as welF as the competition between economic agents. All of them are
values associated by the Community to the function developed by the services of general
economic interest established by the Member States, acknowledging simultaneously that

they are part of the European model of society that conciliates market dynamism,
cohesion and solidarity.

The financing of enterprises or sectors that are considered basic for an economic and
social balanced development of the country and are not satisfactorily covered by the
private financial sector, is an essential problem that justifies State intervention as the
guarantor of general interest. State intervention in this field has always been done under
the principles of subsidiarity and complementarity, i.e., in order to ﬁ?l the eventual gaps
of the private financial system. For example, the provision of financing of certain special

sectors that need a substantial medium and long term financing as a basic condition to
carty out their investments in a stable way.

It is a proven fact that free market creates a shortage of long term funding due, among
others reasons, to the fact that private banking system creates shortcomings as long as it
concentrates on the mote profitable markets; this performance becoming more critical in
economic recession periods. Likewise, the practice of controlling banks performances in
annual or even shorter periods and the volatility of the interest rates, are other factors that
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go deep on this lack of long term resources, because there is a tendency 1o limit or to
minimise risk situation.

This means that the public banks select those projects, which can not be financed solely
by means of resources of the private financial system due to the technical reasons before
mentioned. This is the case of big infrastructure projects (fransport, telecommunication.
energy, ete.} that are financed through the projecr-finance technique. Through project-
Jinance it is possible to carry out projects whose financing exceeds the promoter’s
capacity to obtain funds by themselves through equity, through external financing or
through public budget. This is also the case of investments by small enterprises that do
not ogfer adequate guarantees to the private financial sector, which thereby consider their
financing demands as of too high risk.

In conclusion, those are investments whose benefits cover a wider field, because of their
externalities, than solely the borrowers, contributing therefore to improve the country’s
global productive structure, to promote employment %rowth, to enhance technological
investigation, the environment dprotecuon, regional development, etc. Also, as before said,
many of these operation are done in close co-operation with private credit institutions
through second-floor loan facilities, where the T_ﬁublic finanaial institution establishes
Ereferential loan conditions on cost and term that will be the same for all potential
orrowers, and must be respected by intermediate institutions.

Organisation

The service operator is a Financial corporation that has its organisation and functioning

re%ulated by :feciﬁc law and its capital belongs partly or totally to the State. Such a

public financial institution ensure the public service essential principles of functioning;

- Equal opportunity of access to the services offered for all the users. In the financial
sector it 1s particularly shown by means of using the mediation systern (acting as a
second-floor institution) in order to distribute the different credit line throughout the
national territory.

- Adaptability (also named mutability or flexibility) of the service by means of a
permanent analysis of the better possible answer to the user’s evolutionary needs, i.e..
adaptint%the financial condition fo the borrower needs and the financing objectives to
satisfy the public general interest in every moment.

- Transparency on the service management that must be shows on the financing
mo) ities and tariffs (transparency and equality on prices and mediation credit lines,
etc).

The provision of those financial services is carried out according to prudential banking

criteria and under the following principles:

- They are instrumented fundamentally and preferentially as medium and long-term
loans aimed at financing real investments.

- Their approval will require the implementation of the necessary provisions to
safeguard, in all financial activities, the principle of financial balance.

- Those public banks grant the loan directly to the borrower, or use the mediation of
credit institutions can make the provision of the service.

2.52 Financial sector: Implementation by Member States

In the UK, the Post Office will submit a plan to the government {according to The
Economist, September 2nd 2000) for a "universa} bank”, aimed at those on low incomes
who do not currently use basic financial services. Almost the only difference between the
universal bank and a commercial bank will be that overdraft facifgties will not be offered.
The 19,000 branches of the Post Office may reduce the lack of banking facilities among
the less well off, which is a key factor in "Social exclusion”. As many as 3.5m people —
9% of Britain’s population — are "unbanked", meaning they have no account of any kind.
The unbanked tend to be out of work, poor and on the dofé. A significant portion comes
from minority communities. They also pay a heavy price for being unbanked: it makes
transaction costs 9% higher.

The government expects the established banks to help to fund this plan. They are less
keen on this form of competition, of course, The banEs face an awkward choice. They
couid tell the chancellor that it is his job, not theirs, to bail out the Post Office. But if they
refuse to co-operate, they will face pressure over some less-than-competitive practices,
identified earlier this year. If, however, the government continues to bu ly the banks into
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helping it subsidise a competitor, it will run the risk of viclating the European Union's
competition tules, according to The Economist, Some government help would almost
certainly be needed to get a universal bank off the ground.

In Germany municipal savings banks ("Sparkassen”) and regional hanks (property of
federal states "Bungesi'ander") play a significant role. Municipal sav;n%s banks and
regional banks do private business as private banks as well as typical public business such
as for the municipalities, specific small-business programs, regional policy development
financing and so on. The Sparkassen also have the obligation to provide financial

services to anyone settled on their community.

In Belgium as well as in France, the postal bank has the obligation to open an account for
anyone living on the territory, in order for them to have access to a minimum banking
service (money deposii and withdrawal, money transfers, receiving staiements of
accounts).

In Spain, France and Germany, amang the public banks with specific tasks, one can find
for example the Instituto de Crédito Oficial (ICO), la Banque du Développement des
PME (BDPME) and the Kreditanstalt fiir Wiederautbau (KfW). The field of activity of
the BDPME is more specific as its mission is focused on financing SMEs, In conclusion,
these banks through their financing activity do fulfil a common mission of general
economic interest, i.e., to promote the social and economic development of their
countries. Consequently they are nominated as National Investment and Development
Banks.

Other European countries have public or private financial institutions that develop similar
financial missions of general economic interest, also entrusted with by their national or
regional governments.

2.5.3 Financial sector: Funding of PSOs

Public banks raise funds in domestic and forehgn markets through any tgpe of financial
transaction allowing them to obtain funds and manage their balance sheet. Generally,
debts and obligation that may be incurred by these banks when raising funds will benefit,
as regard third parties, from the State guarantee.

It is true, anyway, that these banks have several credit lines that are not profitable and this
lack of profitability is compensated with the benefits of other asset operation. In general,
the compensation can be made through the modgl of "Cross subsidies” or through a Fund
fed with the benefits from the profitable credit lines. Some times (few) this Fund is also
fed by the State budget.

Nevertheless this situation is perfectly acceptable in the case of services of general
economic interest. For the European Court of Justice has expressly stated in two very
important sentences — Carbeau (19.5.93) and Almelo (27.4.94) — that economical
consideration as global financial profitability of service of general economic interest, can
be legitimate justifications to benefit from a exemption of the competition rules,
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PART 3 - CONCLUSIONS

The purpose of this Section is to draw some conclusions based on the analysis and
the observations made for the various sectors and countries, and to assess the
prospects of the financing of public service obligations.

Conclusion 1 - Financing modes

Concrete recommendations about financing modes, even if they were possible,
would not make sense. There is no "Royal Road" of financing. All financing
mades that are used have their advantages and disadvantages, and these have to be
weighed up when making a decision in any specific situation. The choice of
financing mode depends firstly on the relative weighting and order of priority
assigned to the relevant evaluation criteria, and secondly on the level of the
minimum standard for PSOs, and hence the level of costs that are not covered by
the price.

Nonetheless, a few conclusions may be drawn.

- Where PSO standards are high, meaning high financing volumes, the state
budget solution and the specific fund solution should be given serious
consideration as financing modes, whereas where minimum standards are low,
financing via market prices as part of a mixed calculation is also viable, as
private providers will be more ready to take on PSOs.

- This results in an observed trend.

Where budgets are tight or restricted, the state either tends towards low PS
standards, or attempts to pass on the PS obligation to third parties. In the latter
case, the PSO costs will be financed by specific funds or through market prices,
rather than state budget financing. The state budget solution may have many
advantages with regard to the evaluation criteria, but it is vulnerable to
restrictions in the state budget, or to a lack of will on the part of politicians or
the public authorities to provide public services of a high standard at reasonable
prices. In many European countries, the state’s retreat from public-service
financing is very much in evidence.

- Whether the other financing modes (additional charges, cross-subsidisation and
market-price financing) are able to replace state budget financing and fund
financing and to finance public services of a high standard at reasonable prices
depends on several factors. Where financing problems arise in connection with
public services, this means a significant demand for subsidies. However,
financing problems arise whenever there are high service standards and a
substantial subsidy requirement.

- The additional charges may be insufficient to finance the public services. On the
other hand, the additional charges may be set at an unreasonably high level,
which ebviously results in making network access unduly onerous to charge
payers.

- Internal cross-subsidisation is clearly wrelevant as monopolies have been

abolished under European community law. Market-dominant enterprises can
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obviously be obliged to cross-subsidise, but their position in the market allows
them to pass on the costs of the PSO in their prices, at the consumer’s expense.

- The market-price solution is only possible under specific, restricted conditions
(where there is a positive effect on the enterprise’s reputation, and in the case of
network services). Where there are network effects, totaily unprofitable sections
of a universal-coverage network may of course be financed via market prices by
means of a mixed calculation. This takes place, for instance, with the
telecommunications and electricity networks.

As has been shown, no definite recommendations can be given regarding financing
modes. It remains to be seen what effects the withdrawal of the state or the public
authorities from PSO financing will have on the extent, quality and reasonable
pricing of public services in the future. No clear answer can be given as yet to the
question of whether the state’s withdrawal from public service financing will have
pronounced negative effects on the public service offering. However, new
financial constructions are being developed, which may change the trend observed
in the past.

Conclusion 2 - Transparency in firancing

The assistance of the European Union is needed for creating uniform, transparent
and attractive procurement cenditions with a governance structure that incites
private financiers to participate and providers to perform according to the wishes
of the users and clients (according to the principle of subsidiarity there should be
left room for manoeuvre to the individual Member States). Again, procurement
constructions that engage the users of a service improve the performance of the
providers. The design of new contract between the regulatory authority and the
operator for the provision of SGEIs as well as the need to have greater internal
transparency (reduction of cross-subsidies between internal units or activities)
have allowed the introduction of incentive mechanisms. This is due to the
implementation of European directives.

Different types of contract are available, including different sharing of risks

between the actors and incentives provision. These include:

- Incentive/penalty payments related to service characteristics such as punctuality
and reliability. The latter may be measured by capacity reduction as well as by
outright cancellation, as is the case for passenger train services in Britain. One
difficulty with incentive related to the quality of the service is the ability to have
an accurate measurement of the characteristic included in the mechanism.

- Output-related subsidy payments. in which (of course) the output measure
relates to passengers carried rather than capacity provided. Such payments
supplement the actual fare revenues.

- Compensation payments made by providers to passengers, and required by the

regulator/public authority purchaser when the provider fails to meet specified

service standards; rail passenger services in Britain again offer an example. So-
metimes, however, although the regulator or the public authority does not pro-
perly require a compensation payment, the provider nevertheless grants it itself.
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Incentives for a better quality of services are implicit in the conventional, provider
market. But typically the effect is less direct — and perhaps less potent. For
example, the service operator who acquires a poor reputation in regard to
reliability may expect to lose clients in the longer term, as people adjust their mode
choice. But such adjustment may be delayed, and some users may not be able to
adjust at all due to for instance, income constraints. Thus the provider, having
some monopoly power, may thereby give less weight to quality than under a
consciously designed system of immediate, direct penalty payments. We have to
note that distortions of competition are still prevailing between various modes of
transport for example and need to be taken, into consideration when analysing the
effective level of competition between railways and road.

While this suggests that ontcome-related funding may be more effective than
conventional private markets, it is important to note that the designing of such
ambitious funding schemes is not easy, and there is potential for setting the
parameters at levels that are not in the public interest. In effect, the funder is acting
as a regulator, and faces the usual problems of lack of information on various
characteristics, including in particular user preferences. If a client/user does not get
in fime the amount of energy he expected, or waits for too long before his
comnection is restored after power cut, or if a train is late, how much value do the
users place upen the delay? In the absence of such detailed knowledge on the
willingness to pay, can the funder’s choice of penalty payments yield a welfare
outcome that is better than that stemming from a simpler contract? A contract in
which there is no penalty pavment at all but the provider suffers some loss of
patronage in the longer term. The empirical answers to this question depends
(among other factors) on the proportion of provider revenue that comes from
public-authority funding, and on the nature of the circumstances that justify such
funding. For the total social value placed on the delay may exceed the total of the
private values of the users.

Conclusion 3 - The interdependence between marketable and public service financing

It may be observed that in each sector the specific service of general economic
interest (SGEI) on which the PSO is founded, is strongly integrated with the
regelar marketable services that the sector provides. The procurement of the
regular private service provision (which includes the financing and the governance
of the service) forms the context of any PSO. National governments and
subordinate public authorities may call upon a wide range of funding instruments
and make use of various financing structures associated to private and public
sources of funds. This is especially true since the private financing of transport
infrastructure has developed fast in various European countries, notably in the UK,
France, Portugal, and Spain. The funding and financing of passenger services is
separated from the infrastructure, though in practice the revenue from some
instruments may be applied in both contexts.

For the financing of infrastructure, new financing instruments have been
developed, especially through the development of project finance. The recourse to
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the private sector for the provision of infrastructure services has modified the
nature of the contractual arrangements. Whereas public provision of infrastructure
may be considered as a vertical integration with construction and operation often
organised within the public sector, private financing projects are governed by long-
term contracts. The private sector participation transforms the role of the public
sector from being an owner of capital assets and direct provider of services into a
purchaser of service through a long-term agreement. This institutional structure
differs from the simple dichotomy between public versus private provision of
infrastructure services. Infrastructure projects are governed by complex long-term
concession contracts with costs and demand uncertainty. Hence, contracts in
infrastructure projects are characterised by incompleteness, which implies that the
transactions between agents are not fully specified or governed by the contract.
Fair risk sharing is essential too.

The aggregation of the design, construction and most particularly operation into
one contract may generate synergies: by invelving the operators with the designers
cost optimisation is more likely to be achieved. The role of the public sector in
specifying outputs enables the private sector to innovate in how service is provided
whilst simultaneously keeping the public policy and service level definition within
the public sector.

Conclusion 4 - Innovation of financial instruments

Funding instruments are continuously developed, adapted and improved. They are
vsually complementary and constitute an integrated financial construction. The
elements of this construction are chosen in relation with the specific governance of
some subproject within the provision of the service in question. This trend can be
iHlustrated as follows. Different sources of funding have been identified in
Section 1.2. The main source of {unding is the allocation of public subsidies by the
government. Those funds are raised through the general tax system. In addition to
this first financing source, other funds come directly from users’ contributions. For
specific segments of activity, the user of the services may not be the direct
purchaser of the service: the employers may purchase services for employees.
Where the employee cannot receive money in place of a transport ticket for
example, the journey may not be so highly valued by the traveller (compared with
valuations placed by other travellers who pay for their own tickets). Indeed, on
occasion, some employer-funded tickets (if non-transferable) may not be used at
all, an outcome that may be more likely if employer~purchase is at the behest of a
public authority. On the other hand, such mandated purchase may be in the public
interest whenever the alternative is for the employee to travel by private car, with
attendant negative externalities. In that context, 'subsidised’ tickets — as a form of
transfers in kind — may heip to align private and public valuations of the use of
public transport. Specific tax-deductions mechanisms or sharing formula of the
cost of public transport between the employer and employees can be alternative
instruments and may represent a stopgap measure in the absence of appropriate
tariffs for the use of private vehicles.
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Other funding instruments are also to be found. Among the various possibilities for
the earmarking of revenues from government charges and taxes is the deployment
of revenues from related services or substitute services for a SGEL For example,
transport-related instruments such as fuel levies and vehicle licence fees, and road
tolls and parking charges. The last two are relevant in the context of passenger
services 10 the extent that the revenue is not required for the funding of the
infrastructure itself.

Although these earmarked revenues are not directly linked to the service to be
funded, there is an indirect causal relationship, when the charges are levied mainly
on the use of alternative or substitute services. Such use may bring negative
externalities (congestion, pollution). When applied to the funding of public
transport, the revenue serves to increase the quality and guantity of such transport,
and thereby encourages its use, in part by attracting travel otherwise made by car.
In thjs sense, such charges are 'principled’; and the idea of earmarking can be
justified by appeal to the usual economic calculus. Whether the financial
incentives are sufficient to influence/modify the behaviour of the users/clients may
vary between sectors, services etc.

Earmarking of government revenue can be applied also to on-going sources
including local property taxes (perhaps including elements of land-value capture),
and levies on the payroll amounts of local employers. Even here there may be
some causal justification in that such employer and residential location benefits
from the provision of public passenger transport, and at the same time creates a
need for additional transport provision. On the other hand, the transport objective
competes for this type of funding against other purposes, notably the provision of
other public or semi~public goods such as sewerage, public parks and health care.

The tariff options proposed by some telecom operators are an interesting example
of financing. They do not represent a mode of financing for the telephone universal
service, which is why they have not been mentioned before. However, they could
if necessary provide a useful complement to other financing modes,

It has been seen that the social tariffs reserved for disabled and low-income users
have generally been financed by a universal service fund, although this fund has
not always had money put into it. The beneficiaries are automatically selected on
the basis of social criteria such as low income. The tariff option principle, on the
other hand, is a mechanism invelving auto-selection on the part of the users, and
may help ensure that the obligations of accessibility and affordable prices are
satisfied more effectively for everyone.

In its most straightforward version, there are just two options, offered
indiscriminately to all users. In the first, the subscription price is low, but the rate
for long-distance and international calls (except for certain pre-specified numbers)
is high. In the second, the subscription price is high, but the rate for long-distance
and internationat calls is lower than with the first. It is up to each user to select the
option best suited to his/her requirements. '
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This type of contract thus amounts to having subscriptions under the first option
subsidised by customers who choose the second option. The advantage is that
users who do not need financial assistance are not attracted to the first option, as
was the case with traditional telephone tariffs before the market opened up to
competition. Provided the contract proposed complies with the condition of
incitative compatibility (Laffont 1986}, it is thus possible to offer the least affluent
asers highly affordable prices without passing on such a benefit to users as a
whole, including the more prosperous ones, and thereby causing a deficit which, in
a competitive situation, would have to be financed by the tax-payer.

One may also envisage (Henry 1997) combining the two mechanisms — auto-
selection and automatic selection of low-income users, so as to avoid penalising
users whose salary is just above the minimum level, and who for this reason do not
benefit from sociat tariffs.

Likewise, the equalising of low-voltage electricity prices in France, extended to
electrical heating in second homes and more generally to homes not built to a
standard which caters for this type of heating, has led to wastage that has
ultimately been borne by the tax-payer. This is another case where appropriate
tariff options could ensure that no-one was excluded, while avoiding undue
transfers or any form of internal cross-subsidisation on the operator’s part.

Price equalisation, by contrast, remains a tool of geographical solidarity, which
could in certain cases be used as part of a coherent regional development
programme. From this viewpeint, it would not be illogical to make phone and
electricity charges less expensive in areas whose development was declared to be a
priority.

Conclusion 5 - National variations in financing constructions

Financing constructions still vary nationally, which may cause distortions on the
European level. But complementary financing between various levels of public
authorities may contribute to a better performance of the sector. The sharing of the
funding of public services between the different actors depends on the country
under consideration, the infrastructure vs. the services, the type of public services
{local, regional or national), and the type of regulatory mechanism {incentive
contracts). In various European countries, funding comes from various levels of
government. Recent advances in the fiscal federalism literature provide useful
insights to look at the optimal sharing between level of authorities. In many cases,
especially in urban passenger transport, the transport service is largely or entirely a
local public good. The financing of infrastructure for the provision of tocal public
transport might associate other regional or local authority, depending on the extent
of spillovers across local authorities.

In such contexts, there is an obvious equity case for local funding, which may also
encourage economic efficiency, by avoiding the severe profligacy that can occur
when a local authority spends money that is provided (almost entirely) by national
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government. On the other hand, local taxing capacity may be insufficient to allow
a local authority to meet the entire cost of the service. National (or regional)
governiment may devolve revenue from one or more of its taxation instruments,
where this is practicable. Otherwise, the higher-level authority may contribute a
grant to cover part of the cost. Provided the local share of the cost remains
substantial, the local authority will stifl have a substantial incentive to guard
against profligacy. The involvement of national government also allows
deployment of a standard appraisal criterion, which has to be satistied if the project
is to receive national funding.

Conclusion 6 - A hierarchy in public services

National or supra-national institutions (such as the European Union) can help to
fund projects. This help of a higher level public authority is needed for, e.g.,
projects in disadvantaged areas; projects that have desirable effects (such as
improved environmental quality) for the higher level government, or projects that
use experimental technology. All these projects have external effects with costs
and risks that should not be borne (solely) by the local authority since a successful
outcome will later benefit other areas too. The provision of funds by public
authorities has been perceived as a source of lower efficiency of the public or
private service providers. Their lack of interest in performance standards was
reinforced by government payment of aggregate, annual lump-sum subsidies, in
amounts that were not related positively to the quantity of service sold nor to the
quality of that service. To the extent that the operator’s total revenue depends
partially of users’ revenues, i.c. fare revenues too, the operator has some financial
incentive. But this effect was diluted, especially when the subsidy was a
substantial part of total income. Even worse was the possibility that subsidy might
be increased when fare revenue decreased.

About the ownership of enterprises, finally, it may have one of the following
forms:

a. Public undertakings with mainly ownership of state

b. Undertakings with combined ownership or as Public Private Partnership

¢. Private undertakings in the hand of private owners that are obliged by law or

contract to supply tasks in general interest, especially when the tasks are non-

profitable.
We can find all these kinds of property a-c in the power supply in Europe. In some
countries a certain shape of property dominates. However, in some sectors there is
a strong tendency to remove from an pure public company to a mixed or private
company which is entrusted with public tasks. This tendency can be terminated as
“change of paradigm”. The provision of new capital will play a leading part in
supplying public services in future, That is, the companies that are entrusted with
public tasks will look for the most appropriate shape of capital and ownership.
Once again, the consequences of a specific form of ownership with respect to the

extend and the quality of PSO have to be analysed case by case, There is no
universal sclution.
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The general conclusion is that the financing of a PSO is embedded in a wider
procurement context, which co-determines the success of the desired provision of a
SGEIL It is increasingly difficult for a public authority to provide directly and
solely a SGEI in the sectors investigated. New financial instruments are developed,
tailor-made for specific PSO-contracts. This close relation between financing and
governance asks for a new approach by the public authorities. The traditional
public funding was not that much oriented on allocative efficiency, because the
political lines of control were much shorter in the past, and non-allocative
objectives were more dominant. The new approach is searching for the optimal
trade-off between most efficient (non-distortive) modes of taxation and the
(informational and incentive) cost of governance associated with these modes of
taxation. It is also realised that financial funding by means of taxation has to be
supported by the understanding and cooperation of users and clients, which
element is part of the procurement process. It is a challenge for the European
Union to give orientation to these developments, to respect the principle of
subsidiarity and to make them transparent for the European citizen. -
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Performance Evaluation of Services of General Economic Interest

Foreword

The Furopean Commission has asked CEEP and CIRIEC to carry out a study on
the "Conditions for supply of services of general economic interest (1) in the
context of the implementation of the new Article 16 of the Treaty of European
Union" (2).

To this effect, four subjects have been considered : regulation methods, financing,
performance assessment and highlighting "good practices”. For each of these
subjects a CEEP-CIRIEC working group has been formed in order to carry out the
required detailed study (3).

CEEP’s report "Europe, competition and public service” drawn up in 1994 for the
European Commission (4), had proposed the creation of an Observatory for
services of general economic interest. The measure was intended to follow up
action and assess results, in view of the public nature of the tasks with which they
are charged and the specific characteristics of the rights liable to be attributed to
them. The objectives were to place the analyses at the disposal of Community
authorities, to develop comparative studies and provide elements for public
discussion. The report proposed that all of the partners concerned should be
associated with its management and work (in particular consumer organisations
and partners in Community social dialogue), and that the Observatory should be
attached to the European Parliament in order to confer on it a measure of
legitimacy and authority.

The present report covers performance assessment of services of general economic
interest. It does not set out to make a comparative assessment of performance
within the Eurcpean Union. The diversity of European national situations and the
current absence of a framework for common analysis would make such an
assessment meaningless.

The report’s approach consists of drawing up a list of national experience and good
practices, establishing a common vocabulary and sharing references, so as to
define what could constitute an assessment of the perfermance of services of
general economic interest within the European Union.

(1) "Services of general economi¢ interest” cover industrial and/or commercial services in the sectors of
telecommunications, transport, energy and urban services (water-purification).

(2) "Without prejudice to Articles 73, 86 and 87, and having regard 10 the place occupied by services of
general economic interest among the common values of the Union, as weil as to the role they play in the
promotion of social and territorial cohesion in the Union, the Commanity and its Member States, each
within the limits of their respective competence and the scope of the present treaty, shali ensure that these
services function on the basis of principles and in conditions which allow them to accemplish their tasks”.

{3) Annex 1 shows the composition of the working group which carried out the work on performance
agsessment.

(4} Europe, competition and public service, Brussels, 1995.
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Introduction - Why assess services of general economic interest?

Services of general economic interest, having been long ignored in the building of
Europe, have been since the mid-80s at the centre of an economic, legal and
political discussion. Its first definite result was the new Article 16 of the Treaty of
Union. Their place has now been acknowledged in the treaty; several directlives
have begun to frame them and transpositions into internal laws have encouraged
the emergence of common thinking between Member States. Services of general
economic interest are now at the heart of the process of European integration.

Sources

According to the Treaty of the European Union, if "services of general economic
interest” exist, it is because a "particular task has been assigned to them" (Article
86-b); they "occupy a place among the common values of the Union" and "play a
role in the promotion of the Union’s social and territorial cohesion" {Article 16).
The treaty is no more precise than that. It mentions "principles and conditions
which allow them to accomplish their tasks", but without specifying what they are;
the final Act of the Council of Amsterdam mentions "the principles of equality of
treatment, as well as of quality and continuity”.

The series of directives on single sectoral markets, and also the Court of Justice of
the Communities through a series of case law rulings {ref. Annex II), as well as the
Communication of the European Commission "Services of General Interest in
Europe” of September 1996 (5), have all contributed content to these ideas,
without so far producing a solid general conception.

In the telecommunications and postal service sectors, the European regulation
defined a "universal service”, at the disposal of everyone throughout the territory
of the Union. It prescribed precise rules to this effect. In other directives such as
that on electricity, the possibility is given to Member States of assigning particular
tasks to operators of services of general economic interest.

Competition and general inferest

Owing to the tasks assigned to them, "services of general economic interest” do
not only come under the common law of competition (condemnation of anti-
competitive behaviour) and market forces. Their definition is based on the
recognition of the existence of "failures of the market", natural monopolies” and
"public goods" -, but also on the conflicting relations between the rules of

competition and general interest tasks.

This aspect was confirmed by the Commission in the paragraph of its
Communication on the progress of the internal electricity market devoted to the
level of supply of public services: "It must be ensured that the level of public
electricity service is not affected by the process of liberalisation. This principle
arises clearly from the spirit and letter of the directive, which envisages measures
aiming to guarantee that the essential rules of public sérvice will be complied with
in a competitive market {...). Experience so far shows that the quality of public

(5) The European Council of Lisbon in April 2000 asked the Evropean Commission to “update its
comununication of 1996, taking account of the Treaty".
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services is not affected by the introduction of competition provided that
administrations or regulators impose specific conditions, (...)."

The conflicting relations between competitive pressures and general interest tasks
are not stable and fixed, but change according to time and place. They are based in
particular on national history, traditions, institutions and culture; their traces are
noticeable in the transposition of European rules in each Member State. Similarly
the effect of technology and the means of implementation, and also of socio-
political considerations on the assigned tasks, can affect the balance the authorities
previously established.

Managing these conflicting relations between general interest and competition
implies a clear definition of the objectives and tasks of services of general
economic interest. There must be clear understanding of the responsibilities of the
different parties in charge of public services, of the transparency and
proportionality between the latter’s objectives and means and the ways to regulate
the relations between competition and general interest. The development criterion
should also be taken into account The effects of measures of sectoral liberalisation
as a whole should be regularty appraised to define the following stages in the
process and possibly adapt the content of regulation.

This type of process, with the introduction of mechanisms to assess performance in
the regulation of services of general economic interest, is perfectly consistent with
the increasing spread of new theories of public management ("New Public
Management") in politico-economic circles (6). New Public Management
presupposes the existence of a system of performance assessment to produce the
desired effect. The establishment of a new type of responsibility, where the parties
have to prove their efficiency, management for results, the separation of decision-
makers and managers and the constant search for improvement, presupposes thar
the public at large, decision-makers and operators all have access to clear
performance indicators on the results obtained in relation to the objectives set.

Failing assessment of the progressive relations between rules of competition and of
general interest tasks, "the invisible hand of the market" would become the
systern’s only assessor-regulator. From an economic point of view this situation is
not optimal, as the efficiency of the sector requires that a number of rules be
established to ensure the market’s smooth functioning. National experience of too
hasty liberalisation in the sectors of services of general economic interest have
shown the risks run by the absence of effective regulation. From the political point
of view Europe cannot be reduced to a large market and the specific characteristics
of services of general economic interest, long attached to national symbolism, must
now be redefined at European level.

A key objective of this report is equally - both through the empirical study carried
out on national experience and existing structures, and thought creating a common
vocabulary to contribute to the farming of politico-economic concepts for proper
assessment of services of general economic interest and sound regolation.

(8) On this point, one can usefully refer to Eichhorn P. and Greiling D. (2000), "EU Policies towards
Services of General Interest within the Framework of Public Management” in H.J. Macdonald and

D. Barrows (Bds.): The New Public Management International Developments, Captus Press, North York,
Ont., 2000.
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It is in this spirit that the Commission therefore proposed its Communication on
the progress of the internal electricity market (ref. Annex I1I). It lists the measures
undertaken by Member States on consumer protection, in order to conduct an
exercise of comparative assessment aiming at the general promotion of best
practices.

Regulation and assessment

Performance assessment has a different function from regulation of services of
general economic interest, but is a component of it (7). Analysis must distinguish
between the relations to be established between these two functions.

Regulation, as we understand it in the context of this report, is not limited to
legislation on competition, the rules controlling the sector or to the action of the
sector’s regulating authority. Regulation defines all political, legal and economic
mechanisms contributing to order within the sector. Consequently, all those
involved in the sector are considered as participating in its regulation, but their
capacity for contributing real added value to the process depends on their access to
useful information. Regulation should therefore be supported and relevant
assessment encouraged. At the same time, any breakdown, differences in terms of
quality and/or type of service from one country to another will be noted. The
necessary development of the tasks, as well as the regulatory framework for their
accomplishment or financing, will be emphasised in properly informed discussion.

Ofgem’s Deputy Director General, Richard Morse, said: "Good information is a
key ingredient of good regulation. Companies that are well managed use
knowledge as an important tool. If we, as the regulator, are not provided with good
information then we need to use a greater element of judgement to set price
controis. This brings with it an undesirable and unnecessary element of regulatory
uncertainty.”

Without claiming to be the substitute for competition, performance assessment is
indispensable in sectors of service of general economic interest. German, British
and American experience show that competition tends naturally to be only
oligopolistic between a few large operators, who dispose of considerable means to
exert influence, form agreements, split up the market and income, even gain
control of the main mechanisms of regulation. In the electricity sector, the links
and mergers underway between operators clearly illustrate this danger. In the
water sector the privatisation of the distributors has accelerated the merger
phenomena already at work. A real implementation of the assessment procedures
would prevent the operator(s)-regulation separation ending up in a closed
confrontation between two parties or in the capture of the latter by the former;
instead it would facilitate the response to social demands for transparency, by
moving from a two-way exercise to multi-party interaction.

Parties and Ievels

S;rvices of general economic interest involve a whole series of parties with
different and sometimes conflicting interests: public authorities (elected and

(7) The report Services publics en réseau. Perspectives de concurrence et nouvelles régulations from the
working group of the Commissariat général du Plan chaired by Jean Bergougnoux, La Documentation
frangaise, Paris, 2000, even affirms that "the information structuced around reliable reference indicators (..)
constitutes the very backbone of regulation”,
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administrative, at European, national and sub-national levels), operators
(businesses and employers), consumers {individuals, companies of all sizes) and
equipment manufacturers, etc. Their relations are influenced by lack of symmetry
in information and expertise. The appreciation which each party will have of the
service rendered and of "its" performance depends on their expectations and needs.
This does not mean that one perception would necessarily be better than or
superior to another, but that "the performance of a service of general economic
interest” is a plaral concept, and that assessment in the general interest must take
into account its different types of performance.

Moreover, assessment can reveal different and/or complementary levels (local,
regional, national, European), each having its own specific task and interests.
Developing the principles of organisation and regulation of each sector, at
Community level, while leaving essential implementation to the national level,
encourages comparison between countries.

Lastly, for this assessment to be useful it should be continueus and its results
made public.

Consequently performance assessment of services of general economic interest
appears indispensable in order to carry out general interest tasks effectively and
establish relevant development criteria. They are complex due to the multiplicity
of objectives pursued.

Multiple objectives

The objectives of performance assessment of services of general economic interest
are therefore mnltiple, as varied as the parties themselves. From the political point
of view, assessment is a source of information which nourishes democratic
discussion prior to decisions on social and/or territorial redistribution and
especially the allocation of resources. It permits subsequent appraisal of the
implementation of the political decisions taken. It allows an improvement in
control over sectoral regulation by governing bodies and all authorities and/or
structures involved in the process of regulation. For the operators, assessment of
their performance is essential for improvement, both economic and qualitative. On
this last point, British experience showed that apart from regulatory actions of the
public authorities, the operators themselves began to improve their performances
as soon as public indicators were published. Results were, however, only
measurable where the indicators had been published; the development of non-
measured services obviously remained unknown. Lastly in the case of consumers,
subject to growing tension between their user-customer status and citizenship,
assessment enables them in a fragmented environment to improve their knowledge
of service rendered and to choose between operators, while at the same time giving
more elements for general appraisal.

As Michel Conan writes (8), "assessment is a political practice in the wide sense of
the term, inasmuch as it aims to transform the process of the conduct of collective
actions in a society". Similarly Patrice Duran (9) points out that assessment
provides "access to a real collective intelligence on the process of government of

(8) L'évaluarion constructive, Théorie, principes et éléments de méthode, Ed. de I’ Aube, La Tour d'Aigues,
E9DR.
(9) Penser 'action publigue, LGDJ, Paris, 1999,




148 REPORTS

public affairs”. Howard E. Freeman and Peter H. Rossi add {10) that "assessment
must embrace the usefulness, implementation, effectiveness and efficiency of
measures which aim to improve the lot of members of society”. The French
Scientific Assessment Council has listed the various definitions of assessment,
whether it be considered informative, ruling or instrumental (ref. Annex [V),
probably it will not be necessary to decide between these three attributes, but to
show their complimentarity.

Consequently, this report will start by analysing the specific characteristics of
performance assessment of services of general economic interest (Part I). It will
then successively address the criteria of assessment (Part II) and its operation
{(Part III). Without claiming to be exhaustive as to sectors and countries covered,
the report will lean on national and European assessment experience, while
revealing the obstacles encountered. It will accordingly make recommendations to
develop performance assessment in the European Union (Part IV),

Part I - Specific characteristics of performance assessment
of services of general economic interest

Performance assessment of services of general economic interest is more complex
than that of the economic activities of the "traditional" competitive sector, for
which the company’s short term financial performance, "the creation of value for
the shareholder" or cash flow capacity are currently the most widely used criteria.

The particular tasks entrusted to services of general economic interest, the
diversity of the parties involved in the management and regulation of services, the
multiplicity of the ferritorial scales and the weight of short, medium and long term
effects, and also their impact on other activities, require the adoption of open
assessment methods based on a broad range of parties and criteria,

Assessment goes much further than an audit, limited to ensuring compliance with a
standard and based on the verification of administrative and accounting
documents. It aims to appraise the direct and indirect effects of a policy, a
reform, an action, or a task, in relation to fixed or impilicit objectives. At the same
time it records feedback on experience contributing to improve service and
adaptation to needs as they arise.

Particuiar tasks

Services of general economic interest are the object of intervention by public
authorities to define particular tasks and objectives.

These tasks relate to three defining sources — the consumer, the citizen and the
community - and have three components — the guarantee for people to exercise
their fundamental rights, the social and territorial cohesion and the definition and
conduct of government policy.

The assessment is not therefore carried out in the absolute; it is only meaningful in
relation to assigned objectives and tasks, as they arise from regulation (quatity,
price, guarantees for certain categories of consumers, universal service, general

(10) Evaluation. A Systematic Approack, Sage Publications, Thousand Oaks, 1993.
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interest, etc.), and also in relation to the means available and used. It presupposes
that these objectives and tasks are listed as clearly as possible in advance. But
these are not always clearly publicised, and in the objectives defined by politicians
all are not always declared and/or some effects remain implicit (territorial
development, jobs, etc.).

In the secondary legislation of the European Union, one can find some definitions
of objectives and tasks, in particular concerning universal service for
telecommunications (ref. Annex V), the universal postal service (ref. Annex VI)
and transport (ref. Annex VII); they can serve as a basis for developing indicators.

On the other hand, in other sectors such as energy, European regulation does not
fix any common objectives other than minimum degrees of opening to
competition, leaving to the States the possibility "of imposing on sector companies
obligations of public service in the general economic interest” {ref. Annex VIII).
However, the second report of the European Commission on the state of
liberalisation of energy markets of 4th May 1999, stresses that all Member States
shall in a convergent manner regulate the activities of electricity companies,
covering consumer protection (connection, supply and prices} obligations,
environment protection (promotion of renewable energy sources, internalisation of
external costs), and security of supply (capacity of reserves, guarantee of primary
fuels). The report adds that in these areas "the objectives and approaches of the
States are increasingly similar", thereby enabling assessment criteria to be defined
and completed on the opening of national markets.

The exercise carried out by each Member State transposing the European rules
and directives into its national legislation is often an opportunity to specify which
relations should be established between opening to competition and accurately
defining general interest tasks. These clarifications should be the opportunity for
defining follow-up and development criteria as well as procedures to carry out
these assessments.

In Belgium for example, public service tasks in the electricity sector are defined
on a federal level for transmission and by each region for distribution, their
financing however being undertaken at the level of the transmission network.

At the same time European regulations stipulate that the means allocated to
accomplishing tasks of general interest should be in proportion to them, in order
not to distort competition. Here again this implies procedures for follow-up and
assessment in order to take change into account.

Plurality of parties

Services of general economic interest imply the participation of a series of parties
who do not have the same interests and whose relationships are complex.

Two large categories of parties are always in relation: on the one hand public
authorities (local, regional, national, European), which define tasks, organisation
methods and regulation, and on the other hand operators, who can preduce,
transport and/or supply products and services. In general these two categories do
not have the same access to information, knowledge, skills, etc. Lack of symmetry
is increased by "business confidentiality”, owing to competition between operators,
There is therefore the risk that operators use these imbalances for their own profit
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to capture business to the detriment of other parties concerned or resort to crossed
subsidies between different types of consumer or activity.

Moreover, other parties are involved in the service — especially its recipients
(consumers-¢itizens, companies of all sizes), but also employees (and union
organjsations), elected representatives or equipment manufacturers, participating
directly in the functioning of the system. They have their own appreciation of
performance.

The process of growing differentiation of service, according to varying demand,
contributes to complicating the notion of performance as perceived by the
consumer. The appreciation of performance will therefore tend to vary from one
consumer category to another (domestic/companies, urban/rural, captive or not,
etc.). The consumer also has the right as a citizen to request accounts on the
management and regulation of the collective service, i.e. accountability.

Consumer-citizens can therefore be invelved on a duoal level in performance
assessment: upstream, as a result of their comments on the service provided
(quality/price ratio, conditions of supply, validity of contracts, balance of supply
and demand), and downstream, when accounts have to be rendered to them as
citizens, and the results of the assessment widely circulated (readability and
accessibility of the results).

More broadly, the service provided is destined on one hand for each consumer-
recipient of the service (the citizen and each large category), on the other for the
community (and for each of the components of the general interest).

It is not so much a question of assessing only the performance of a given party
andfor operator, as that of the system as a whole, from the definition of objectives
and regulations to their implementation and regulation.

Diverse territorial levels

The relative performance of services of general economic interest is based on close
relations with territories, on different levels (focal, nattonal and European).

These different territorial dimensions apply first of all to the levels of regulatien
of services, which vary according to country and sector. The public water service
in France, for example, comes under a local regulation system controiled by the
municipalities. The performance of the water services should therefore be assessed
on several levels: local, to take into account the territory-related constraints, and
regional, national or European, te allow comparisons of performance. The
assessment of the services will therefore tend to be multi-scale, both keeping to the
levels of regulation and widening the range, in order to elicit cemparisons.

Secondly, analysis of the territorial dimensions of the performance of services of
general economic interest should show the effects - direct, indirect and induced —
on the territories, of new forms of management, reform, or geographical variation
in service performance. The territorial differentiation of performance of services
of general economic interest (geographical differentiation of tariffs, differences of
quality, etc.) affects the balance and solidarity of territories; it has consequences
for economic and social cohesion, questioning the policies pursued by the
Buropean Commission on cohesion. These effects tend to be more or less diffuse
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or structured according to the nature of the space concerned (urban, rural,
industrial, in crisis or expanding etc.). For example, differences of equipment
persist between regions and also between countries of the European Union. How
can cne appreciate the principle of mutability (permanent technical adaptation of
the service) at territorial level ¢high throughput network equipment, equality in the
face of competition), especially for unprofitable geographical zones?

A dual demand for proximity (in order to better appreciate the stakes and micro-
territorial effects), and for homegeneity (to catch the differences and compare
performance), should be integrated in the assessment process.

Relative time periods

Performance can be appraised according to different time scales, in the very short
term, as to the immediate satisfaction with the service, its quality, the effectiveness
of its management, or in the medium, long, or even very long term as to effects
more spread out over time. Services of general interest often have long term
structuring effects. Effects on environmental plans, balance and solidarity of
territories, on social cohesion and economic development generally emerge in the
long term and therefore require an assessment method of long duration. Such a
method should allow longer term developments to be followed.

For some the "long" effects can be quantifiable and relatively simple to assess
(effects on employment, on economic development). Other long term effects, such
as those relating to the notion of sustainable development cannot simply be
assessed by guantifiable criteria but depend more on qualitative siudies, studies on
impact and results of experiments, allowing a more refined perspective.

Performance, in the more or less long term, sometimes irregular, of services of
general interest can be subject to positive or negative external factors, These
external factors — environmental, socio-economic (jobs, growth, impact on other
activities) and demographic — have implications for development and territorial
cohesion. In this context performance assessment supposes integrating external
effects with the considerations already stated.

On the subject of assessment another time scale is conceivable, since we speak of
"prier' and "post’ assessment. In performance assessment it is clear that criteria
can subsequently be attributed. Similarly, experience gained from assessment can
be used for giving opinions prior to proposals tor reforming regulation.

Need for a more flexible and suitable method

The specific characteristics of the aims, methods of organisation and the parties
concerned lead to a complex and muiti-faceted definition of "performance”. It
simultaneously comprises different dimensions; these are financial, organisational
(efficiency of the type of organisation and structure), social (social relations in the
broad sense, employment in a given sector — more an indicator than an assessment
criterion) and societal {external effects, economic development, social cohesion,
territorial solidarity, protection of the environment and sustainable development).

In each case one can distinguish the direct effects obtained when the service is
provided; the indirect effects and the induced effects, are more diffused and
difficult to discern.




152 REPORTS

On these bases, assessment of services of general economic interest consists first
of all of verifying how the operators fulfil the tasks assigned to them by measuring
the results of actions undertaken, relating their social usefulness to their cost, and
studying their impact. It measures the effectiveness (relation of results to
objectives), efficiency (relation of results to available means) and the impact on
society (externalities). Assessment thereby clearly implies that services of general
economic interest have to render accounts, to justify their actions. It allows
pressure to be brought to bear on operators to induce them to improve their
performance, effectiveness, quality, etc.

The specific characteristics of services of general economic interesi relate
especially to growing tension in the context of globalisation between on the one
hand market forces and rules of competition and on the other the general interest
tasks. This tension implies that special provisions have to be defined and
implemented for performance assessment. Services have external effects, so that
their assessment goes beyond the operators and progresses to a multi-party
process based on the notion of co-respensibility.

Services of general interest present both particular sectoral characteristics and
common characteristies. Performance can only be appraised in relation to
indicators of sectoral quality. For example the quality of the electricity grid will be
assessed by the {frequency of breakdowns and power cuts, whereas the mobile
telephone network will take into account connection time during rush-hour or the
average time for maintaining a communication.

Performance assessment therefore needs to be supported by a double scheme,
associating sectoral perfermance indicators with fransversal assessment fields.
Sectoral assessment bodies will thereby be able to exchange methods and
experience as a result of building up a community assessment schedule.

Part II -~ Assessment criteria

For each objective and task, assessment cannot only be carried out on the basis of a
single criterion, but with a series of indicators; the interests of the various parties
concerned, time scales to be taken into account etc. are different, if not in
opposition. Therefore to give preference to apparent work productivity would lead
to forgetting that there are other sources of productivity than work.

Complexity of criteria

Performance assessment of services of general economic interest owes its
complexity to its hybrid nature. It is often a matter of assessing the action of
operators and therefore companies; in this case an economic assessment would not
be relevant since some of the objectives defined by a public authority, which one is
seeking to assess, are achieved or not achieved. Similarly the exercise is not
intended to assess a public policy; the objectives have to be clearly defined in
advance and therefore the indicators must have a strongly operational character,
while taking into account characteristics particular to services of general economic
interest.

First of all, it must be borne in mind that objective criteria exist, easily measurable
such as waiting times for connection to a network or after a request for service.
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Others are subjective such as satisfying consumer-citizens. The latter is all the
more subjective, owing to the personal relationship being an essential
characteristic of the service area, whatever the quality of the service itself,

Secondly, the difficulty in performance assessment is strengthened by the service
often comprising a general aspect, standardised and measurable, and a particular
aspect (often individual), connected with the specific natre of the requirement of
each user (over a long period a diversification of demand is noticeable), difficult to
measure and aggregate in the indicators.

Thirdly, an additional difficulty in assessing performance of services of general
interest is due to the services concerned often being "indivisible public goods',
the most classic example in the economy being the public lighthouse where it is
impossible to ascertain the users in advance; everyone can take advantage of it
once the service exists. This complicates classic quantification and therefore
assessment.

Fourthiy, performance assessment not only concerns a service directly delivered by
an operator to a user, but also involves the positive and negative external effects
{"externalities") and their existence, field of activities and their means. These
effects are particularly noticeable in the field of utility infrastructure network. For
instance, a means of communication, apart from the service it provides for its
users, contributes to the economic development of a whole region.

Fifthly, assessment results are always closely dependent on contextual facters.
Any objective European comparison will have to consider the deep diversity in
physical and human geography (densities, divisions, natural resources, etc.) which
exists between the various European regions. In addition, each industry exists
within a specific historical and structaral context. The ways of operating
services of general economic interest are closely dependent on the societies where
they are located. Therefore if is necessary explicitly to understand these factors to
aveid excluding them owing to a uniform process. Nonetheless, this diversity does
not at all exclude prospects for convergence and mutual enrichment of national
experience.

Sixthly, assessment can more generally be influenced by "societal” effects.
According to the case and the decisions of the public authorities, which define the
general interest tasks, it can be a question of contributions to economic
development, research and development, technological information, social
cohesion, access conditions for each inhabitant, territorial solidarity, practical
accessibility, environment protection, sustainable development, and job creation
etc. In each one of these cases assessment depends on taking into account
numerous parameters. Any general economic interest service’s action in these
areas is not always easy to identify and appreciate.

Performance assessment equally implies assessing the manner in which it is
regulated, i.c. the performance of the bodies in charge of this regulation, the cost
effectiveness ratio for the public, etc.

Balances and comparison

We have entered into a period, with the setling up of the Euro zone, when
comparisons between service prices between the majority of Union countries are
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going to be made directly sensitive to and comprehensible by all users. 1t can
therefore be expected that operators and governments will be interrogated to justify
the differences which may relate to a large number of factors (quality, nature of the
service, local structural conditions, etc.) particularly in some sectors, as for
example the price of a postage stamp.

Likewise, assessment covers stakes in terms of ""balance''’: the essence of general
interest tasks means that services relate to objectives comprising contradictory
aspects — between guality and cost, short-term and long-term, individual and
collective interest, environment protection and costs, between indebtedness
(therefore credit to be paid back by future generations) and sales price, etc.
Consequently, even if it is an essential factor, preferential treatment cannot be
given to development and comparison of service prices and/or quality {prices and
quality are contradictorily connected and their construction is itself complex).

Also noticeable, would be development of competition between service providers;
on the one hand there is a diversification of service supply and on the other price
differentiation partially taking into account differentiation in consumer needs but
also marketing trends. There are many factors which complicate comparison.

Another factor complicating comparison is due to analysis of development over
time supposing the taking into account of a number of factors, in particular
developments in regulation and/or structures. In this kind of case there is not the
same appreciation of developments taking place, or comparison between national
situations, owing to the dates to be taken into consideration; in particular different
national situations at the time of the starting date of the analysis have to be taken
into account.

Assessment will have to succeed in clarifying, when appraising national sectoral
development, what relates to technological progress, improvement in operators’
effectiveness, and what relates to the positive or negative effects of new regulation
(impact of the introduction of forms of competition, transaction costs, etc.) while
concentrating on effective performance. For instance it is often claimed that the
introduction of competition in the telecommunications sector has led to a
noticeable price reduction, without any account being taken of the part which
refates to technological change or lesser taxation by individual states,

Lastly, in order not to remain focussed on simple statistics, it is often interesting to
study assessment in "who loses, whe gains?" terms, according to the parties
concerned (public authorities, shareholders, customers — by category —, personnel —
which ones? - compilation according to jobs —, suppliers, etc.). How is the surplus
from productivity, added value or income to be shared? What are the parties’
ploys, powers and strategies?

In order to analyse productivity by taking into account all means of production
(work, intermediate consumption, equipment, etc.), at the end of the 60s "overall
productivity surplus’ methods were produced in France. They aimed to assess
the wealth produced by a company and its division among the various parties
concerned (developments in prices, costs or wages). But the complexity of the
calculations, the contestable nature of conventions dividing development by
volume and price and the difficulty in interpreting results led to the scheme being
abandoned (ref. Annex IX).
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Quality of the criteria

Assessment criteria must be accessible and readable, in particular for uninitiated
consumers. In France the decree of 6 May 1995 (applying the law "Barnier" of 2
February 1995 on strengthening environment protection), obliges the official
responsible for the drinking water service (the Mayor), in municipalities of more
than 3,500 inhabitants, to produce an annual report on the price and quality of
public services for drinking water and purification. However the report most often
concentrates on too technical or too variable indicators and remains difficult to
read for the uninitiated citizen; in addition, only 32% of reports contained all the
compulsory indicators.

In order to encourage their broad and democratic use, the performance indicators
for services of general economic interest must themselves conform to a number of
quality criteria:
» Relevance: the indicator must cover an essential function, it must also
really measure the variable in question, and the latter must be measurable.
= Reliability: taking the measurement must be exact, objective and possible
to relate to a definite scale. ’
= Efficiency: the cost of the measure must not be out of proportion with the
benefit expected from producing it, and the measurement must be carried
out in good time.
= Comprehensibility: the indicator’s meaning must be clear and
unambiguous.
= Integrity: the indicator must not be conducive to unhealthy practices in
operators’ strategies.

Compliance with quality criteria in the indicator’s conception as far as possible
ensures that the assessment will have truly beneficial effects on the sector’s
regulation.

Naticnal and European experience and contributions

After describing the possible objectives of performance assessment criteria for
services of general economic interest and also having shown their limits, we now
make a rapid review. This part of the report does not claim to draw up an
exhaustive picture of all the performance assessment practices for services of
general economic interest in the 15 Member States and also at European Union
level.

We have had neither the time nor the means to provide such a survey, which would
however be useful to carry out. More modestly, we in this case propose to place
the accent on certain practices and experiences which could generate community
deliberations and contribute to making a common approach emerge.

Moreover in order to emphasise the wealth but also sometimes the convergence of
national experience, we are particularly concerned by four essential sectors:
telecommunications, energy, water and purification, the post.

At European level, the European Union’s Consumers Committee in the autumn
1999 produced 10 principles which we use as a basis for a redefinition of the
notion of universal service in the consumer’s interest (ref. Annex X); it is one of
the works we have used to list the possible criteria for assessment.
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University work has also been developed in recent years to conduct performance
assessments of services of general economic interest. They often include
contributions on the subject of criteria and methodology (ref. the work of Jean-
Michel Glachant on the British electricity system, Annex XI). Unfortunately
university literature dwells mainly on assessment which is too closely directed
towards economic, quantitative assessment, or qualitative assessment of
government policies, to be completely useful in a hybrid assessment such as
appears necessary in the present case.

The tools used by the European Commission to assess the impact of structural
funds (see particularly Evaluating socio-economic programmes, European
Commission, MEANS Collection, OPOCE) also proved useful, not in terms of
possible criteria but above all from the methodological point of view,

At national level situations are very diverse from one member to the other, from
one sector to another,

By way of example, in France the Commissariat général du Plan proposes a
“minimal analytical schedule”, which lays down a series of 10 basic indicators
aiming {o measure the performance of utility services, for which information is
fairly readily available {ref. Annex XII). The Contrat de Plan Etat-EDF covering
the 1997-2000 period defines a series of indicators (ref. Annex XII}. In the
telecommunications field, the Regulation Authority has progressively collected
data, which without yet enabling the state sector’s stakes as a whole to be covered,
make a start, not without difficulty, on showing transparency (ref. Annex XIV).

In Great Britain, an almost identical scheme for the water and energy sectors is
to be found (ref. Annex XV}. There are two series of relatively exhaustive criteria
on service quality itself. First of all they specify standard guarantees which cover
services directly rendered to the citizen-consumer and for which, if they are not
complied with, the latter can demand financial compensation. Secondly there are
"overall standards”, which cover services not concerning a particular consumer but
for which the latter has the right to expect a minimum quality. Although the list of
criteria is regularly lengthened, there are no criteria covering the obligation of
general interest service other than the obligation to connect. In the water sector,
however, the British have for a long time hesitated to fix minimum objectives: they
are afraid of discouraging companies which would be bound to keep to the strict
minimum. Lastly the system chosen ties in the minimum objectives with a scheme
for fines to be paid directly to the consumer in cases of non-compliance. British
experience in addition shows at what point it is also useful to follow up and
analyse customers’ protests and cemplaints, the effectiveness and speed of dealing
with them and the conflicts and disputes arising between parties.

In Germany, a series of measures, according to sector, are to be found (ref. Annex
XIV). First of all there is a prior assessment of operators for them to have access
to the market (Rails, Post, Telecommunications). Subsequently there is public
authority control, often strict, over traditional operators and their pricing (Rails,
Post, Telecommmunications, Water). Sometimes there is specific supervision over a
sector (green or co-generated energy quota, control over line closure, obligation to
connect, etc.). Lastly, according to the sector, performance indicators of service
quality have been introduced (Rails, Post, Telecommunications).
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Table of indicators

The tables of indicators by sector, proposed below as a guide and grouped
together by country (ref. Annex XVII), clearly throw light on the various national
traditions and experience in the sector of services of general economic interest, and
also in some respects on the beginnings of convergence.

Two major types of indicator are clearly distinct: first, the guality criteria.
These are the most consistent from one country to another. Sometimes because
they are sei within the framework of a directive (the Post is a case in point),
sometimes because they appear to fall within the category of good practices and
therefore tend to become general. They are very definite (reliability of the service,
reaction time, price, appointments, etc.) and they fix the minimum service quality
the consumer-citizen has the right to expect, or are merely confined to measuring
service guality. Within the quality criteria, criteria refefring to a general service
quality are noticeable without the latter relating to the consumer-citizen in
particular but rather to nsers as a whole (state of the network, environment, etc.).

Secondly, there are the universal service criteria. Much less unifdrm, they most
often depend on national choice and therefore tend to vary in their concept from
one sector to another within the same Member State.

Great Britain presents a very distinct regulatory framework, which can probably
be explained by services of general economic interest having been reformed over a
relatively short lapse of time. The characteristic of British indicators and
performance criteria is the minimalist nature of universal service. On the other
hand, the British have built up a very successful system of service standards which
guarantee consumer-citizens a minimum level of service, or, as the case may be,
awards for damages. The sole exception is provided by telecommunications,
where the regulator did not want to introduce criteria as such, claiming that market
forces were sufficient in themselves. Instead they preferred to confine themselves
to a straight indicator schedule enabling consumer-citizens to compare operators’
performance to help them in their choice,

Germany has introduced highly comparable systems for its post and
telecommunications sectors. On one hand the law fixes the upstream criteria for
granting a licence, even if the latter do not provide a great deal of transparency.
On the other hand, the law very precisely lists the public service obligations to
which the operator is subject. Lastly, the law defines the indicators for universal
service performance; it is the only Member State to do this in the table presented.
However, very few of these performance indicators are useable to assess to what
extent the specific requirements of universal service are fulfilled. The majority of
indicators introduced by the law are quatity indicators, apart from rules regulating
service quality nothing is specified as to the extent of universal service.

France possesses a system, which will become more striking in the future insofar
as, by means of experience and existing projects, an all-encompassing assessment
can be discerned. In addition to a start being made in implementing service quality
standards noticeably based on the Anglo-Saxon model, assessment also covers the
number of jobs created, the nature and size of investments, town and country
planning, without, however, these objectives being made formal by means of
definite indicators. At the same time, although the French legislator clearly has a
number of particular tasks, no indicator matches them.
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On the other hand it is possibie to identify a number of

convergent characteristics such as quality criteria becoming general, or even the

This brief review enables interim conclusions to be drawn. On the one hand there

the diversity of national experience. A number of schemes counld thereby
usefully be incorpaorated in other Member States’ legislation so that the latter could
introduction of experiments or thought being given to the assessment of universal
On these bases, it appeared to us possible to propose what could be the
centrepiece for a community performance schedule for services of general

be made complete.
service requirements.
interest (see Part [V).
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England and Wales (OFWAT)

Appointments (exactness, compliance)
Response to mail

Time for installing & meter

Foreseen interruptions

Unforeseen interruptions

Insufficient pressure

Non-payment of fines

Fleoding purification
Insanitary conditions

Restriciion

Indicators on the quality of water and the environment by the NRA (National River
Response to claims

Association) and the DW1 (Drinking Water Inspectorate)
The licence makes three codes compulsory: Consumer code (description of services provided),

DG 8: Response to consuliations on the environment {removed)
Debt code and disconnection (describing procedure), Code of leaks.

DG 9: Accessibility of reception services
Each indicator is noted in absolute terms or compared.

Every criterion not complied with is subject 1o a fine.

DG 6: Response to invoicing complaints

DG 7: Respense to mail
Standard consumer code (regulator)

DG 3; Interruption
DG 4: Cuts (suspended)
DG 5: Fivod {purification}

It was produced by AFNOR (certificate | DG [: Acoess

issuing body) and by ENGREF (research centre). It could be the start of an assessment of water | DG 2; Pressure

services,

PERFORMANCE INDICATORS AND CRITERIA IN THE WATER SECTOR

France

Notable recurring complaints (by subject: smell, taste, etc.)
Primary supply: Yolume accounted for / volume distributed
Interruption rate {nsmber of interruptions per yzar)

Rate of quality conformity of the water
Linear index of primary losses

Rate of overflow and flooding among users
Quiflow rate

Rate of physical renewal of the netwoik
Linear index for repairing leaks or rupture
Presence of not of a custemer charter

Rate of balance conformity
_ Beneficiary rate of payment orders
Possibility of staggered payments

Fortnight to reply to maii
Mud extraction rate

Renewal and preservation of heritage (water and purification)

The schedule has not yet bezn applied in France.

Customer service

General guality of supply (water)
General quality of supply (purification)
Other interesting indicators
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Part II1 — Assessment methods

Whe does the assessment, what parties are involved, with which means, and with
what relations with public authonties, etc.?

Multi-party assessment

Assessment is a necessarily shared exercise. No party must appropriate the
monopoly or be in a position to exercise a dominant role, i.e. the power to make
judgements on services of general economic interest, their effectiveness and
relevance. Furthermore the lack of symmetry in information and expertise
between parties in services of general economic interest leads to promoting joint
measures and interaction between the components particular to each party.
Assessment being a multi-party process, it therefore is not subject to choice; the
multi-party aspect is inherent in its nature.

The definition and construction of criteria for assessing and using relevant
performance indicators will be all the more suitable and acceptable if all parties
involved have taken part in the exercise. Assessment is therefore a learning and
knowledge process. It contributes to the sharing of information and fuels
discussion. Assessment’s legitimacy supposes that both its conception and
conduct is democratic and pluralist.

Services’ purpose is to respond to their users’ needs. Those to whom services are
rendered are in particular consumer-citizens, and therefore the organisations
which represent them; this representivity, as in the case of the other parties must
be ensured. But companies and groups are also customers; they must therefore all
be closely associated in the definition and guidance of assessment, the designation
of indicators and the analysis of results,

Michel Conan points out (11} that "most often bureaucracies which intervene [in
the production of public goods] become involved in the co-production process by
avoidance, under constraint or in a spirit of mutual hostility. Cases of co-operation
between users and producers of public goods are rare. It leads to a growth in the
number of rules, authoritarian rules because they are not conceived by subjects of
their own free will". '

Consequently the setting up of "assessment offices” or "observatories’ is
advised. They would associate all the parties concerned: public authorities,
regulatory bodies, operators, various kinds of consumer, the sector’s unions,
general interest associations and researchers and untversity people. Each
component must possess the means to be able to play its part.

Effective assessment

The assessment bodies must be in possession of the necessary human, financial
and legal means to fulfil their task. These means must not be left to the hazards of
state budgets. In France, in the case of drinking water, it is the absence of means
and assessment bodies which for the moment is preventing the introduction of an
assessment scheme for comparing water services.

(11) L'évaluation constructive. Théorie, principes et éléments de méthode, Ed. De I'Aube, La Tour
d'Aigues, 1998,
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The most relevant territorial level for assessment should be ascertained in
accordance with the sector concerned, criteria chosen, the possibilities of parties’
participation and the institutional procedures of each country. As we have seen,
assessment cannot only concern a single level, but must relate to local-regional,
national and European levels. In these conditions, it would be relevant to define a
consistent common framework and compatible and comparable assessment
criteria at community level, while at the same time implementing the subsidiarity
principle.

To be able to collect ali the useful data, assessment bodies must be in a measure to
compel all the parties to send in their data.

To be credible and contribute to transparency, assessment results must
systematically, and at regular intervals, be made public. When they concern
confidential information connected with "business secrecy”, their compilation
maust enable this obstacle to be overcome.

Assessment implementation bodies must also propose its constant adaptation to
changing needs, technologies, and contents of services.

For this purpose, ""technical advisors" could follow and analyse the collection
methods and daia processing and make recommendations to improve assessment
quality.

Should these offices or observatories be integrated in the regulatory bodies, or
must they be independent from the latter?

What should be the links with national and European Parliaments? What should
the connection be with Economic and Social Committees or other relevant bodies?

National and European experience and contributions

A proposal has been made to the Evropean Parliament to create assessment
bodies, but without any definite results (ref. Annex XVIII}.

The Commission in its September 1996 Communication, "Services of general
interest in Europe", proposed "introducing instruments for the assessment of the
functioning, performance and competitiveness of services of general interest.
Assessments of this kind would be conducted sector by sector. They would enable
better practices to be circulated and encourage the adaptation of general interest
tasks to technological change, new user needs and new public interest
requiremnents. Already, the Commission has started a survey into the methods of
organising utility services in Member States, their forms of regulation and the
financial means placed at their disposal”.

However up to now the Commission has enjoyed a de facto monopoly eof
expertise and assessment, both in sectoral studies and more general works.
Counting on "the monopoly" to make proposals, conferred upon it by the treaty, it
has in general proceeded in the following way: itself it defines the specifications
for studies to be conducted. It launches tenders whose beneficiaries, owing to the
references and capacities required, can hardly be any other than the customary
consultant offices. The latter conduct studies and surveys confined to their usual
processes, without being able to enlist real expertise. Their reports place the
accent on the recommendations most currently present on the "market” or those
they believe correspond to the desires of their order-givers. On these bases, each

REPORTS 165

Directorate-General concerned usually organises "public hearings” open to
“initiated" parties. They thereupon make liberalisation proposals which they
submit to the Council and Parliament, without presenting any real alternative
around which a democratic European discussion could take place. At the same
time, the Competition Directorate-General, exarnines all cases and complaints in
the light of competition law, which is its role, but without any other
considerations, whereas services of general economic interest are dependent on a
shifting balance between competition and general interest.

Consequently in its 16 May 2000 Conununication on “"Recent progress in
completing the internal electricity market”, the Eurepean Commission proposed
a whole series of assessments. These covered the level of public services
supplied, effects of liberalisation on employment, comparative assessment of the
market’s functioning and the production of electricity from renewable energy.
However it did not propose associating all the parties concerned in the process
(ref. Annex III).

The European Council of Lisbon of March 2000 asked the European Commission
to update the 1996 September Communication "Services of general interest in
Europe”, to take into account the Treaty’s Article 16. The updating project
adopted by the European Commission on 20 September 2000 contains no new
provision on assessment performance of services of general economic interest. It
is confined to the following provisions: "The Commission will continue to uphold
the following principles for its policy on opening markets: recourse to assessiment
instruments to appraise the functioning, performance and competitiveness of
services of general interest so that regulation can be adapted in accordance with
techoological change (which increases the opportunities for cross-border supply of
services within the single market), new consumer needs and new requirements
relating to general interest. The major guidelines for economic policies, the
review of their implementation and the annual Commission Communication
"Economic Reform: repert on the functioning of the Community’s product and
capital markets" (Cardiff report) constitute the framework, among others, of a
regular assessment of the functioning of services of general economic interest in
the single market. In the case of particular sectors notably telecommunications,
there exist regular examinations of regulatory reform and its effects. It will be
worthwhile extending this practice to all sectors for which a common context has
been established at Community level”. The document adds that the Commission
will maintain "a case-by-case approach based on the assessment of reforms and
consultation with the various parties concerned, including consumers. The
Commission will continue, as it already does, to prepare the amendment of
regulatory frameworks by publishing Green Papers, accompanied or completed by
other public consultations™.

In some Union countries there are schemes for assessing performance. In Spain,
in the telecemmunications sector, a double system is prescribed to assess
operators’ quantitative and qualitative performances in compliance with universal
service obligations. These obligations are defined by the General Law on
Telecommunications according to criteria produced by the Telecommunications
Market Committee and the Ministry of Public Works. The latter ministry has a
specialised team, a telecommunications inspectorate with extensive powers to
examine networks, services and service conditions. However, the essential part of
the data, used in preparing the annual public report on service quality, is supplied
by the operators themselves. In addition the operators once per year must supply
an independent audit report on compliance with service quality obligations.
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In the energy sector, the criteria measuring service performance are jointly
produced by the State and Autonomous Communities. In this case also, the data
are collected by the operators; they are then publicised by the sectoral associations.
A technical committee, however, assesses the data transmitted by companies, and
a regular improvement in performance is noticeable.

In Finland, in the postal sector, assessment is conferred upon a specialised
department in the Telecommunications Supervisory Authority. The ‘latter
conducts satisfaction surveys among citizens and consumers. The collection of
quantitative and qualitative data is subcontracted tc a company. Thc; results of the
two types of assessment are published every year and are the subject of a press
release.

In Belgium there is an Electricity and Gas Supervisory Committee, bringing
together all parties concerned, the social partners, operators and representatives of
federal and regional governments. The pluralist nature of the committee’s
membership is not, however, sufficient for a true assessment of operators and
service performance to be made, as pointed out in the report of the expert working
group on liberalisation of the electricity sector on 15 December 1999 (ref. Annex
XIX).

The performance assessment of the British telecommunications sector is rather
different from other utilities. This is partially due to the industry no longer
considering itself a utility. Consequently it has up till now succeeded in
convincing the public authorities that a performance assessment system could only
harm the quality of service provided for the consumer-citizen. OFTEL, the
telecommunications regulator, is therefore content with merely subcontracting
simple benchmarking of the various operators to a company, without imposing any
minimum objective in terms of service quality.

Currently, new thinking is taking place in Great Britain, aiming to give their
proper place to consumers via representative associations, at least in the energy
sector. A National Consumer’s Council would be entrusted with centralising
information on breakdowns and disputes affecting consumers. It will be their
spokesman in dealings with the public authorities.

In the telecommunications sector in France, the Regulation Authority for
Telecommunications initiates and progressively organises assessment performance
(ref. Annex X1V). Consequently, assessment into the way in which the authority
fulfils its task is not conducted since the scope of its responsibility is regularly
contested, in particular in its relations with the Ministry for Industry. In the
electricity sector, the Law of 10 February 2000 prescribes the setting up of a
national Observatory and regional Observatories for the electricity public service,
but without referring their implementation to ministerial decrees (ref. Annex XIX).
In the case of Parisian public transport, the operator itself has been instrumental in
quality certification in partnership with consumer associations for defining quality
and with a certification agency (AFNOR) for the certification process (ref. Annex
XX). In the water sector, in the absence of a national framework and faced with
growing lack of symmetry in information, local authorities have started to take
matters in their own hands. Currently, experience is beginning to be collected so
as to make proposals for common schedules (ref. Annex XXI).
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Part 1Y — Proposals and recommendations

At this stage of our study it is impossible to claim that we possess complete
information on all national and/or sectoral practices for the assessment of
performance of services of general economic interest. Nonetheless it is possible to
make a number of proposals and recommendations in order to promote
performance assessment within the European Union as an essential
component in the implementation of Article 16 of the Treaty.

Examination of the assessment methods in force in Member States and sectors
reviewed have led, at the end of this report, to producing, first, a reference
schedule for the kind of assessment criteria generally applicable to all sectors and,
secondly, showing the principles and structures necessary for putting the
assessment into operation.

Proposal for a reference schedule

The proposed schedule presented on the following page is not exhaustive. Its first
aim is to give an overall vision of the possible, varying angles of approach to
assessment. It must therefore be understoed in a more specific way at sectoral
level and according to the category of the parties involved (kinds of user,
authorities, etc.). However, when an assessment scheme is being studied it
enables what can, and what cannot, be the subject of performance assessment to be
properly identified,

The generic approach means that all criteria and fields listed cannot be
standardised. This is entirely reasonable when the report’s ohjective is considered.
For instance, the analysis of contracts in order to detect possible unfair clauses
does not lend itself to comparisons, but this in no way detracts from the political
legitimacy of such a task if it is conferred on an assessment body.

The proposed schedule provides overall cokerence. Each criterion has its
relevance, but their cross-reference enables the varying dimensions inherent in
services of general economic interest to be connected. For instance the price
criterion for the service must be related to its nature and quality.

It is noticeable that assessment criteria such as productivity and economic
profitability have been left aside. The latter relate to conventional economic
assessment and as such lie outside the scope of the report. Criteria of this kind do
not feature in the directives and laws and are therefore left to the appraisal of
pubiic or private sector shareholders and the market, On the other hand, over and
above what is usually understood by "benchmarking”, we have attempted to list a
series of potential objectives to be set by public authorities, so that an assessment
of the system’s performance, including its regulation, can enable its efficiency and
effectiveness to be examined.

The indicators taken from the schedule must be compared to the analysis filter of
the quality particular to the analysis criteria selected. In order to be broadly and
democratically used, the performance indicators for services of general economic
interest must themselves obey a number of quality criteria, such as relevance,
efficiency (cost effectiveness), reliability, comprehensibility and integrity (not
conducive to sharp practice). :
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Type of
performance

Field of assessment

Proposazl for a reference schedule

Possible indicators in development

Price of service

Price, tariff and development

List prices and real prices

Universal access,
social and territorial
cohesion

Connection and supply

Obligation to connect and supply, rate of
cufs, pre-payment rate, efc.

Social access

Social prices, particular terms for

disadvantaged users etc.

Physical access

Arrangements for the elderly and/or
disabled, etc.

Territorial access

Network’s territorial density service to
rural zones and zones in difficulty, etc.

Quality of product
and service supply

Continuity/general quality of
supply

Quality of supply (speed of mail, water
pressure, poOwer cuts, etc.), possible
breakdowns, ete,

Safety Users’ physical safety, environmental
safety, etc.
Possible confidentiality (correspondence.
communications)

Change Research/development

Change in supply owing to technical
progress and social expectations, ete.

Relations with
individual
CONSUMELS

Clarity and transparency of supply
and contracts

Analysis of contracts

Invoicing Readability, error rate, stc.

Intervention Speed and quality of intervention on
request for service (connection, repair,
visits, etc.}

Reacticn Time for reply to mail, etc.

Treatment of complaints

Speed and quality of treatment

Indesmnity for non-compliance
with contract/criteria

Service charter

Rate of consumer satisfaction

Survey, enquiries, opinions, gic,

Positive or negative
external factors

Cohesion and tervitorial
development

Territorial imbalance, territories’
aftractiveness, etc.

Environment protection and
sustainable development

Impact studies, compliance with possible
guotas, etc.

Employment

Direct, indirect. induaced

Effects on other activities

Specific indicators to be created

Other specific
national objectives

Public pelicies (security of supply,
diversification, long-term
planning, etc.)

Specific indicators to be created

Public safety

Specific indicators to be created
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Pluralist, specialised and autonomeous assessment bodies

How to define, conduct and use performance assessment of services of general
economic interest? Replying to this question, as suitably as possible for what is at
stake in the current stage of European integration of services of general economic
interest, leads to taking into account the specific characteristics, which have
emerged as the study has progressed, in particular:

- three sources for the definition of general interest tasks: the consumer, the
citizen and the authority;

- three components of general interest tasks: guarantee for people to exercise
their fundamental rights, social and territorial cohesion and government
policy;

- the need to take into account conflicting and changing relationships between
competition rules and general interest tasks;

- relations between assessment and regulation and the specific nature of each
one;

- diversity of parties concerned — and their objectives — in the definition,
assessment and regulation of services of general econotnic intergst;

- lack of symmetry in information and expertise structures between the parties
involved;

- difference and complimentarity of territoriat levels;

- scale of positive and negative external features according to place and time;

- the diversity of backgrounds historically and institutionally at national or
local level.

These structural aspects have led us to emphasise six essential features in the way
performance assessment of services of general economic interest is to be
conducted.

1/ The bodies entrusted with assessment — Offices or Observatories or ... — must
be accessible to the plurality of parties involved, in their expectations, aspirations
and interests; any hindrance to the active participation of one of the parties will
impoverish assessment and harm its legitimacy. No single party must assume - de
Jure ot de facto -~ the monopoly of assessment. The best guarantee of involving all
parties is that representatives of each party should belong to the structure defining
the assessment guidelines and their follow-up.

2/ We have insisted on the specific nature of assessment at the same time as its
relationship with regulation. Assessment does not have the power to arbitrate or
sanction, but the equally essential power to state, to reveal. This has led us to
recommend that the bodies entrusted with assessment should be specialised in its
definition and conduct.

3/ These bodies must have margins of autonemy in their relations with the
various parties concerned. There is the risk of some of the parties appropriating
assessment if the assessment function is entirely and solely reliant upon them.
This could, for example, occur if assessment is entrusted solely to bodies in charge
of regulation or to politico-administrative bodies which define regulation or, at
European level, to the Commission alone. Assessment must take into account the
plurality of sources of information and expertise; schemes giving "recourse” must
enable the way in which assessment is conducted, to be contested and generate
counter-expertise. Bodies entrusted with assessment must possess real means of
expertise and investigation, as far as possible guaranteed by law.
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4/ Bearing in mind the proposals we have just made for the reference schedule,
bodies entrusted with assessment must be in charge of a specific sector (possibly
transport, energy, water purification, telecommunications or the postal services)
even though it would be useful to prescribe exchanges between sectoral bodies.
They could exchange experience and good practices and regularly examine the
interaction between sectors (increasingly frequently the same operators are to be
found in different sectors).

5/ 1t is clear that the bodies entrusted with assessment must be appointed at
Member State level (on a scale which can be local); at the same time at
Community level, it is necessary to devise methods for exchanges, meetings,
comparison, co-ordination and even harmon@satior}; th_e }atter cpuld :also be a
support for national efforts. The European dimension is increasingly important
owing to the markets concerned becoming less and less national; in each sector
single European markets are emerging and the parties themselves are becoming
more transnational to the point where one can speak of "Euro-operators”. At the
present stage, and to start the assessment process, as proposed in CEEP’s 1994
report, an Observatory attached to the European Parliament pould be created;
it would thereby, while in communication with national bodies, possess real
legitimacy.

6/ Lastly, there must always be a cost ratio between the projected schemes for
assessing performance and the advantages accruing from the system’s
effectiveness. Consequently, some indicators can only be subject to periodic
"spotlights”.

Giving the parties capacity to act

Assessment has several objectives, but its aim is to supply information as
objective as possible about the way a sector works. It is then up to the parties to
draw the conclusions relating to the objectives which they set themselves.
Assessment must therefore, by supplying essential information provide the basis
for public discussion and contribute to the formation of a European public
opinton.

It is important not to stop at this point and consider the analysis complete. The
question of the public discussion itself has to be examined. The discussion’s
democratic character will depend on all the parties’ capacity, or incapacity, to
take part.

The various public authorities will naturally be present. Formerly they often had
the monopoly on legitimately making their voices heard. They will continue to
maintain a strong presence insofar as they assume their role of laying down the
sector’s general interest tasks and regulation. The operators, as well as big
industrial customers, will also have the necessary resources to take their place in
the discussion, as they have already done in the deliberations on the directives and
transposition laws.

The problem arises mainly for the consumer-citizens residing in the district
concerned. Examining the various situations in Member States shows that they are
rarely in a position to make their voices effectively heard when they are not
provided with a structure enabling them to have access to the discussion in a firm
and sustainable way.
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The creation of "consumer-councils” (12), armed with their own expertise and
means of communication, could contribute to assessment’s effectiveness and
enable consumer-citizens fully to play their role by giving their judgement on the
way services of general economic interest are organised and regulated. The
appointment of "mediators” could also contribute to the recognition of consumer
aspirations.

Putting these proposals and recommendations into operation supposes the
existence of a strong political will, to overcome the reluctance and numerous
obstacles along the road to assessing the performance of general economic
interest. The French Scientific Assessment Council (13} has stressed the point.
Some parties emphasise the inherent difficulties and complexities in order to
hinder, even obstruct, the exercise. In the case of public authority officials,
assessment can lead to revealing objectives which they do not always want to
make explicit. Some operators can count on users not being in possession of the
accurate facts for making comparisons. The parties who consider themselves to be
in a favourable position in the division of funds may not want true transparency;
etc.

By introducing progressive dynamism into assessment, reluctance and obstacles
can be overcome, to a much greater extent than by making rules and giving orders.
We therefore recommend, without further ado, that every conceivable experiment,
however partial, be conducted.

Article 16 of the European Union Treaty recognises that services of general
economic interest are components of the Union’s "common values™. Tt
emphasises their role in promoting "social and territorial cohesion”. These
strong words will have no meaning unless they are applied to each one of the areas
concerned and are reflected in their effectiveness for society, without at the same
time being used as a form of national protection. It is also necessary to have the
means to appreciate their efficiency and measure their effectiveness.

Elaborating performance assessment, for services of general economic interest is
the key way ahead for them to go from strength to strength in fulfilling their
purpose, which is to respond to the needs of consumers, citizens and society
and their future development.

(12) It is not one of the objectives of this report 1o examine the ways of representing consumers; they must
ensure their own legitimacy and democratic action.

(13) "In a democratic concept of the functioning of the State and public management, a requirement of this
kind appears necessary. Experience shows, however, that assessment is nol a natural process in public
services. The obstacles it encounters can be attributed to practical difficuities. Thorough assessment is
time-consuming and costly. Decision-makers often justify their scepticism towards assessment owing to
their being confronted with short deadlines; they have to make choices which cannot wait for the results of
long-term studies. Electoral timetables, nonetheless, are more medium-term and emergency management
and improvisation are not inevitable. Better mastery of decision-making time will make assessment both
entirely meaningful and useful. Deeper resistance exists, more or less knowingly connected with the wish
to keep twilight zones in public actions. This twilight can be a factor providing autonomy for officials and
the elected. The sleeping partner in assessment runs the risk of not wholly mastering the process of change

which is likely te occur.” Petit guide de V'évaluation des politiques publiques, Documentation francaise,
Paris, 1996,
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Annex I

Some case law of the Court of Justice of the European Communities

Several rulings of the Court of Justice of the European Communities have defined the
complex criteria for assessing performance of services of general economic interest and
the conditions in which they cannot be subject to the common law of competition.
Without drawing up a complete inventory, we have listed some of them.

The "Corbeau" judgement, rendered on 19 May 1993 specifies the conditions in which
certain exclusive rights granted to a service of general interest can escape from the
competition rules laid down by the treaties: "it is necessary fo start from the premise thal
the obligation, for the entity enfitled fo carry out this task, lo ensure these services in
conditions of economic balance presupposes the possibility of compensation between the
sectors with profitable activities andpthe less profitable sectors and thereby justifies a
limitation ofcomperirion, on the part of particular entrepreneurs, to the level of
economically profitable sectors”.

The "Almelo judgement" of 27 April 1994 states that to appreciate whether restrictions on
competition are necessary "account must be taken of the economic conditions in which the
enterprise is placed, notably the costs which it has to bear and the regulations,
particularly on the subject of the environment, to which it is submitied".

The judgement of 27 February 1997 rendered by the Court of First Instance in the Affair
T -106/95 placin% several French insurance companies in opposition to the Commission,
the French Republic and La Poste, states that tﬁe public postal service consists of the
obligation to ensure the collection, transport and distribution of maii for the benefit of ail
users, throughout the territory of a Member State, at uniform prices and in similar quality
conditions, without regard to particular situations and the degree of economic profitability
of each individual operation. The court ruled that the faw of Member States shall
compensate the financial losses incumbent upon their enterprises in charge of managing a
service of general interest. The advantages, notably tax advantages, granted to these
enterprises do not amount to state aid if they do not exceed the constraints resulting from
particular tasks.

On 23 October 1997 the Couwrt of Justice rejected the Commission’s case relating to
monopolies for the import of electricity and gas into several countries. The States have to
justify their respective legislation based on Article 86-2 which — with the reservation that
they do not affect the development of community trade — exempts enterprises in charge of
the management of services of general economic interest from the rules of the treaty,
when these rules hinder the accomplishment of their particular tasks in economically
acceptable conditions. The Commission "had not take into account the particular nature
of national systems and had confined itself to considerations of an exclusively legal order,
without giving the grounds for its arguments”. In addition the Commission "had not
demonstrated that the regulation on exclusive import and export duties had negative
repercussions on the development of community trade".

In the case of the State monopoly for the sale of alcohot 1n Sweden, on 23 Octaber 1997
the Court recognised that "aiming at the protection of ¥ub1ic health against the ill-effects
of alcohel, a national retail sales monglpoly for aleoholic drinks pursues a public interest
objective” and was not contrary to the Treaty.
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Internal electricity market:
Commission’s assessment proposals

Source: Commission communication to the Couneil and Furopean Parliament: Recent
%rogress in the completion of the internal electricity market (COM(2000)297 final).
xiracts.

Level of public service supply

It must be ensured that the level of service in the electricity sector is not affected by the
liberalisation process. The principle derives clearly from the spirit and letter of the
directive, which prescribes measures to guarantee that the essential ryles of public service
shall be com lieg with in a competitive market. These rules habitually ensure all citizens
the right to electricity supply at fair prices; sometimes they stipulate Fartlcular protection
for the most vulnerable (elderly people, disabled) and also provide for the protection of
the environment and security of supply.

With the European Council of March 2001 in Stockholm in view, the Commission will
present a communication describing the measures taken by Member States on consumer
protection. Available information will moreover be used to start a comparative
assessment exercise o promote better practices. In association with Member States and
other interested parties, the Commission could produce proposals on the guidelines to
develop public service. Following the example of strengthening "universal service” in the
telecommunications field, the objective is to ensure the highest possible quality of public
services in the community.

Effects of liberalisation on employment

The process of opening up markets must take into account the change in the sector’s
employment situation. An overall assessment must consider not only restructuring, even
some job loss specific to the sector, but also the series of positive effects on the economy
and employment deriving from added competitiveness and the lowering of costs, notably
for industries with high energy consumption. A study has been started by the
Commission to note experience gained in the most advanced countries on the subject of
liberalisation. The results, expected before the summer of 2000, were due to enable a
review to be presented on the main tendencies and the qualitative measures to be taken.

Comparative assessment ("'benchmarking')

Member States have opened their electricity markets more widely than required in the
directive. Nonetheless, experience has shown that the degree of liberalisation prescribed
by legal acts does not necessarily correspond to real market developments. Consequently,
the Commission supported by EUROSTAT, will produce indicators to assess the real
degree of competition in national markets and also in the community market as a whole.
A study will begin in coming weeks on Member States” pricing system for access to
networks; the results will be available for the European Council in Stockholm. The aim is
to abtain a complete picture of the way the markets work and emphasise the best practices
in the community.

Import/export

In principle commercial rules enable other countries to sell electricity in the European
Unlon; some already seek to exercise this right. There are two particularly important
points: reciprocal access to markets and compliance with environmental standards.

Progress could be made by concluding regional or bilateral agreements — or a Joint
iﬁte 6etatlve declaration, like the one currently being prepared between Switzerland and
the .
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Annex IV

Comments on some assessment definitions
French Scientific Assessment Council
Petit guide de I évaluation des politiques publiques
La Documentation frangaise, Paris, 1996

A large number of definitions of assessment have been suggested.
a) Some definitions consider assessment as mainly informative.

The sole official definition in France is the one which appears in the Decree of 22
lanuary 1990: "Assessing a policy is to find ouf whether legal, administrative and
Jinaneial means in operation enable the policy to achieve its desired effects and
objectives”. The definition quite rightly insists on the effects of policy being appraised
with reference 1o its objectives. To do this they have to be worded sufﬁcientigy precisely
and operationally to enable them to be compared with empiric observation of social
reality, or at least in such a way that they can %e reconstituted with this in view. This is
how the Scientific Assessment Council understood the decree’s definition: assessment’s
terms of reference can never be completely deduced from official texts and its
construction is an integral part of the assessment process.

Another definition of assessment was proposed in a report on the 1985 Plan (Deleau
Report): to assess a policy is "to recognise and measure its particular effects". This
definition does not presuppose the existence of objectives, but it neglects the fact that the
effects of a é)olu: are generally extremely numerous, complex and diverse. They cannot
be identified without a prior reference schedule and are, furthermore, rarely measurable.
They have, however, the merit of placing the accent on the notion of "particular effects":
what is expected of assessment, 1s not only finding out whether objectives have been
attained but seeking to identify all the eff}{ects of a policy. Tt must show the effects
attributable to the public action under consideration and the influence of external factors.

b) The definition in the Viveret Report (1989), on the other hand, places the accent on the
rules for assessment: "to assess a policy is to form a judgement on its value". The word
"gvaluation” in French contains tﬁe words "value", and it follows that reference values
underlie the majority of assessments {evaluations). The decision to assess is always
connected with the willingness to discuss the success or grounds for an action. It is
always the case that the final decision on a policy, or its reform, is a political act: it can be
seen that assessment can only contribute to it in conditions and within limits which must
be carefully specified.

¢) Other definitions emphasise the mstrumental aspect, the usefuiness of assessment,
which is only implicit in the previously mentioned definitions. According to Freeman
and Rossi, for examgle, assessment must concern itself with "usefulness, implementation,
effe_cti\:eness and efficiency of measures which aim to improve the lot of members of
society”.

It can be gathered from this brief discussion that assessment is an activity simultaneously,
and in varying proportions, informative, ruling and instrumental.
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Universal service in telecommunications
Assumptions and regulation

Stakes

As the Buropean Commission points out in its communications on universal service (14),
society’s transformation towards the advent of an information society implies avoiding
the emergence of a "two-speed society”, divided between those who can fully access to
new communications technology and those who are marginalised by the process.

From 1993 onwards the Council, European Parliament, Economic and Social Committee
and the Committee of the Regions unanimously recognised that liberalisation must go
hand in hand with a frameworﬁ uaranteeing the supply of universal service. The notion
of universal service has been de%ined by the Council as: "minimal access to the services
defined according to a given quality, and also the supply of these services to ali users
independently of their eogra?hic location, and in keeping with specific national
conditions, at an affordabﬁa price".

In this context, and in view of positions taken, making a regulation framework formal is
the necessary condition to ensure everyone has access to essential services. A regulation
frameworl?l?las therefore been defined, and continues to be completed by successive
directives, by virtue of the principle of mutability and adaptation of the concept of
universal service in accordance with the sector’s technological change.

Concept of universal service defined by the present regulation framework

The present regulation framework (15) requires Member States to make vocal telephone
service, telecopier (fax) and internet access available to all users. independently of their
geographic location, at a reasonable price.

From a fixed abode users must have access to international and national calls and also to
emergency services. The definition also covers the supply of an operator’s assistance,
directory services, public telephones with payment and special stallations for the
disabled or those with particular social needs.” For this purpose, Member States may
introduce ceiling price systems, geographic equalisation or other similar mechanisms.

Current }egislation recognises that, in some countries, the charge for the ;upfgly of
universal service will be higher than in others. States then have the possibility of
constituting a universal service fund, to which all operators contribute, to indemnify the
operator in charge af the universal service (16). Legislation also provides for the
introduction of a "payment and gar_tmgat:on" scheme. By virtue of the scheme, some
operators may reduce their contribution 1f they supply a universal service.

Limits and prospects

Pricing: Although the present rules prescribe that the universal service be available at a
reasonable price, no definitien specifies, in quantitative terms, what is a reasonable
price.

(14) Communication of the Commission to the Council, European Parliament, Econemic and Social
Committee 2nd the Comumittee of the Regions. Universal service for telecommunications with the prospect
of a fully liberalised environment — an essential component of the information society. COMU96)Y73 final of
13.3.1996.

(15) Articles 2 and 3 of the Directive 98/10/EC of the European Parliament and Council of 26 February
1998 on the application of supply of an open vocal telephone network and the establishment of universal
service for telecommunications in a competitive environment (replacing Directive 95/62/EC of the
European Parliament and Council), catled the "vocal telephone” directive.

(16) Article 5 of Directive 97/33/EC of the European Parliament and Council of 30 June 1997 relating Lo
interconnection in the telecommunications sector to ensure universal service and interoperability through
the application of the principles of supply of an open network, called the "interconnection” directive.
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Member States have devised various methods to ensure a reasonable price: price control,
ipec:al regimes for some categories of user, payment faciliiies, limitation of

isconnection for default. However the application of affordable prices remains unequal
owing to the absence of a community framework.

Financing: the "payment and participation" scheme is still little used. Moreover only
one country has constituted a vniversal service fund.

Range: universal service is a concept defined by the Commission as dynamic and
evolutive, its extension therefore poses a constant question.

The move towards broadband networks (cables, satellites, ADSL) and mobile telephones
obviously falls within the context of technical development and change in the information
society, These services have implications socially, for territorial development and access
to new information technology.

Twice — in 1996 and 1999 the Commission has pointed out (17) the essential criteria for
extending the range of universal service: analysis of demand and political assessment of
its economic and social usefulness.

Commission propoesals

In a recent directive proposal (18) the Commission mentioned some innovations which
might enable the limitations described above to be partially offset.

- The ways of financing the universal service wiil be revised, The calculation of the
universal service’s net cost will be made formal throughout the community with 2 view to
harmonisation. Operators wilt be encouraged to fulﬁ% their universal service obligations
groﬁta.bly, the particular financing for this fype of service only covering net costs. A new
inancing possibility is bem;g introduced, with mechanisms for operator indemnity, net
cost calculated, out of states” general budget. This measure should enabie the universal
service to be extended to costly broadband networks without the cost falling on
CONSUMErs.

- The financial transparency criterion will be extended. In the case of finance by
shating, National Regulatory Authorities (NRA) will henceforth have to provide the
public with the detail of the mechanisms applied, in particular by ensuring that an annual
report is published on the universal service’s cost and its calculation. The NRA could
gven require company contributions to universal service to be mentioned on user-
invoices.

- Without proposing any definite extension of the range of universal service the
t(}iownssmn proposes that it be periodically reviewed, the first time within two years at
e latest.

Lastly the new draft directive prescribes that the NRA, could, in the national comtext,
require the designated companies to implement options or pricing services with the aim
of guaranteeing that people with low-income or specific social needs are not prevented
from having access to the telephone service.

(17) COM(96)73 final of 13.3.1996 op cit., and Commission communication to the Council, European
Parliament, Economic and Social Committee and Commitiee of the Regions. Movement towards a new
Sframework for electronic communications infrastructure and associated services. COM(99)73 final.

(18} Directive proposal of the European Parliament and Council presented by the Commission or universal

st;ruéc;‘ and users’ rights with regard to networks and electronic communication services COM{2000) final
of 12.7.2000,




REPORTS

Annex VI

Universal postal service

Source: Directive 97/67/EC of the European Parliament and Council of 15 December
1997 concerning commeon rules for the development of the internal market for the postal
services of the community and the improvement of the quality of the service,

Chapter 2 — Universal service
Article 3

1. Member States shall ensure that users enjoy the right to a universal service which
corresponds to provision of postal service of given quality constantly supplied to any
point of the territory at prices affordable for all users.

2. To this effect the Member States shall take measures so that the density of contact
points and access take into account users’ needs.

3. They shall take measures so that one or more providers of universal service guarantee
on all working days and not less than five days per week, except in circumstances or
geographic conditions deemed exceptional by National Regulation Authorities, at the
minimum:
- one collection,
- one delivery to the address of each natural or moral person or, by waiver in
condifions determined by the National Regulation Authority, in appropriate
installations.

Any exceptional circumstances or waiver accePted by a National Regulation Authority in
conformity with the present paragraph shall be notified to the Commission and all
National Regulation Authorities.

4. Each Member State shall adopt the necessary measures so that the universal service
comprises at minimum the following provisions:
- tél;: collection, sorting, transport and delivery of postal despatches up to 2
ilograms,
- the collection, sorting, transport and delivery of pestal packages up to 10 kilograms,
- services for registered mail and mail of declared value.

5. National Regulation Authorities may raise the weight [imit for universal service
coverage for postal packages up to a weight not exceeding 20 kilograms and may fix
special regimes for the delivery of these packages to an address.

Notwithstanding the weight limit fixed by a given Member State for universal service
coverage for postal packages, Member States shail ensure that the postal packages
received from other Member States and weighing up to 20 kilograms sﬁ)all be delivered
on their territory.

6. The minimal and maximal dimensions of the above-mentioned postal despatches are
those fixed in the convention and the arrangement relating to postal packages adopted by
the Universal Postal Union.

7. The universal service as defined in the present article also comprises both national
services and cross-border services,

Article 5

1. Each Member State shall take measures so that the provision of the universal service
responds to the following requirements:
- provision of a service guaranteeing compliance with essential requirements,
- provision to users in comparable conditions of an identical service,
- availability without discrimination, in whatever form it may take, notably for
political religious or ideological reasons,
- 1o interruption or stopgage, except in cases of force majeure,

- development in accordance with the technical economic and social environment
and users’ needs.
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Article 6

Member States shall take measures so that the one or more providers of universal service
regularly supply users with sufficiently accurate and up to date information on the
characteristics of the universal service provided, in particular pertaining to general
conditions of access to the service, prices and the level of quality standards. This
information shall be published in an appropriate manner.

Member States shall notify the Commission, within a twelve-month time limit to be
counted from the date of the entry into force of the present directive, concerning the
methods whereby the information to be published in a@plication of the above sub-
paragraph is supplied. Any subsequent amendment shall be notified to the Commission
as soon as possible.

Chapter 6 — Quality of the services
Article 16

Member States shall ensure that the uality standards_of the service are fixed and
publljshed for the universal service with a view to providing a postal service of good
quality.

The quality standards cover in particular forwarding times and the regularity and
reliability of the services. These standards are fixed by:
- Member States for national services,
- The European Parfiament and Council for intra-community ¢ross-border services
(Annex},

An independent monitoring of performance on the subject of quality is carried out at least
once per year by bodies having no iink with the providers of the universal service, in
standardised conditions (...). The results of the monitoring shall be the subject of reports
which are published at least once per vear.

Annex — Quality standards for intra-community cress-border mail

The quality standards for intra-community cross-border mail in each country must be
defined in accordance with the quickest time for forwarding despatches of the
standardised category, calculated from start to finish according to the J + n formula, J
representing the date of deposit and n the number of working days which run between
that date and the date of delivery to the addressee.

Quality standards for intra-community cross-border mail

Duration Objective
J+3 83% of mail
J+5 97% of mail

The standards must be attained not only for the entire flow in the overall context of intra-
community traffic, but also for each bilateral flow between two Member States.
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Universal postal service

Source: Directive 97/67/EC of the European Parliament and Council of 15 December
1997 concerning common rules for the development of the internal market for the postal
services of the community and the improvement of the quality of the service.

Chapter 2 — Universal service
Article 3

1. Member States shall ensure that users enjoy the right to a universal service which
corresponds to provision of postal service of given quality constanily supplied to any
point of the territory at prices affordable for all users.

2. To this effect the Member States shall take measures so that the density of contact
points and access take into account users’ needs.

3. They shall take measures so that one or more providers of universal service guarantee
on all working days and not less than five days per week, except in circumstances or
geographic conditions deemed exceptional by National Regulation Authorities, at the
minimum:
- one collectien,
- one delivery to the address of each natural or moral person or, by waiver in
conditions determined by the National Regulation Authority, in appropriate
installations.

Any exceptional circumstances or waiver accef;ted by a National Re(%ulation Authority in
conformity with the present paragraph shall be notified to the Commission and all
National Regulation Authorities.

4. Each Member State shall adopt the necessary measures so that the universal service
comprises at minimum the following provisions;
- the collection, sorting, transport and delivery of postal despatches up to 2
kilograms,
- the collection, sorting, transport and delivery of postal packages up to 10 kilograms,
- services for registered mail and mail of declared value.

5. National Regulation Authorities may raise the wciﬁht limit for universal service
coverage for postal packages up to a wei%(ht not exceeding 20 kilograms and may fix
special regimes for the delivery of these packages to an address.

Notwithstanding the weil%ht limit fixed by a given Member State for universal service
coverage for postal packages, Member States shall ensure that the postal packages
received from other Member States and weighing up to 20 kilograms shall be delivered
on their territory.

6. The minimal and maximal dimensions of the above-mentioned postal despatches are
those fixed in the convention and the arrangement relating to postal packages adopted by
the Universal Postal Union.

7. The universal service as defined in the present article also comprises both national
services and cross-border services.

Article 5

1. Each Member State shall take measures so that the provision of the universal service
responds to the following requirements;
- provision of a service guaranteeing compliance with essential requirements,
- provision to users in comparable conditions of an identical service,
- availability without discrimination, in whatever form it may take, notably for
political religious or ideological reasons,
- 1o iaterruption or stopgage, except in cases of force majeure,

- development in accordance with the technical economic and social environment
and users’ needs,
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Article 6

Member States shall take measures so that the one or more providers of universal service
regularly supply users with sufficiently accurate and up to date information on the
characteristics of the universal service provided, in particular pertaining to general
conditions of access to the service, prices and the level of quality standards. This
information shall be published in an appropriate manner.

Member States shall notify the Commission, within a twelve-month time limit to be
counted from the date of the entry into force of the present directive, concerning the
methods whereby the information to be published in application of the above sub-
paragraph is supplied. Any subsequent amendment shall be notified to the Commission
as soon as possible,

Chapter 6 — Quality of the services
Article 16

Member States shall ensure that the guality standards of the service are fixed and
publl_ished for the universal service with a view to providing a postal service of good
quality.

The quality standards cover in particular forwarding times and the regularity and
reliability of the services. These standards are fixed by:
- Member States for national services,

- The European Patliament and Council for intra-community cross-border services
{Annex).

An independent monitoring of performance on the subject of quality is carried out at least
once per year by bodies having no link with the providers of the universal service, in
standardised conditions (...). The results of the monitoring shall be the subject of reports
which are published at least once per year.

Annex — Quality standards for intra-community cross-berder mail

The guality standards for intra-community cross-border mail in each couniry must be
defined in accordance with the guickest time for forwarding despatches of the
standardised category, calculated from start to finish according to the Jp + n formula, I
representing the date of deposit and n the number of working days which run between
that date and the date of delivery to the addressee.

Quality standards for intra-community cross-border mail

Duration Objective
J+3 85% of mail
J+5 97% of mail

The standards must be attained not only for the entire flow in the overall context of intra-
community traffic, but also for each bilateral flow between two Member States.
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Public service in transport

In the transport sector, Article 73 of the Treaty makes mention of "public service".

The European communities have sgeciﬁ.ed the content of the public service notion in the
transport field by rallwagg road and navigable waterway in Council regulation (EEC) N°
1191/69 of 26 June 1969." According to Its terms, sufficient public service transport shall
be supplied, enabling: . o . ]

- transport services fo meet standards laid down for continuity, regularity, capacity and

quahtfi, .

- complementary transport services, . .

- transi)ort services at fixed prices and cenditions, notably for some categories of
traveller and for some routes,

- adaptation of services to effective means.

While always based on Article 73 of the Treaty, the 26 Fune 1969 regulation was
amended by the regulation N°1893/91 of 20 Jung 1991. The latter prescribes that the
removal of public service obligations is the normal rule but, with the aim of guaranteeing
"sufficient ‘transport services”, public service contracts, containing public service
obligations, may be made with companies.

"Member States’ competent authorities shall remove obligations inherent in the notion of
public service, defined by the present regulation, imposed in the feld of transport by
railway, road and navigable waterway. In order to guarantee sufficient transport services,
notably taking into account social, environment and town and country planning factors, or
with @ view o providing particular tariff conditions in favour of some categories of
traveller, Member States” competent authorities may conclude public service contracts
with a transport company".

Nonethe!essf\fublic service tasks may be maintained for urban and inter-urban transport.
"However, Member States’ competent authorities may maintain or impose the public
service obligations mentioned in Article 2 for urban, suburban and regional passenger
transport, The conditions and terms, including compensation methods, are [aid down in
sections I, IIf and IV".

In this case, the community texts make a clear distinction_ between transport service,
which being subject to specific obligations (pricing, town and country planning ...) may
be subject to Eubhc service coniracts, and therefore subject to” public urchasing
procedires (QJEC publications and competition rules), and “public service ogiigations’ \
where conditions and terms are clearly defined by regulation.” This concept is once more
in the process of change, because the Commission wants to impose "public service
contracts" and submit these contracts to competition rules including public services for
urban, suburban and regional passenger transport.

The regulation N° 2408/92 of 23 July 1992 concerning airlines’ access to intra-
community air routes provides a similar situation in the air fransport sector. It regulates
community {ransporters access fo air routes and allows Member States to impose "public
service obligations” in accordance with its Article 2.0

"Public service obligations: obligations imposed on an airline with a view to its taking,
with regard to any route which if may operate by virtue of a license defivered to it bya
Member State, all necessary measures to ensure the ero_visxon of a service responding to
standards laid down on the subject of continuity, rq%u arity, capacity and prices, standards

Wili‘;h %kle transporter would not be able to meét if it had solely to consider its commercial
interest".

In the case of maritime transport, the Council regulation N° 3577/92 of 7 December 1992
stipulates in its Article 4 "that a Member State may conclude public service contracts
with shipping companies, which undertake regular services gomlg to_and coming from

tgations as a condition

islands and afso between islands, or may impose public service ob
for the provision of cabotage services...".
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Annex VIIT

Electricity and gas directives

Article 3 of the Directive on the internal electricity mazket (adopted by the Council of
Ministers on 20 June 1997} stipulates: "While fully taking into account the relevant
provisions of the Treaty, in particular its Article 90, Member States may impose public
service obligations on companies in the electricity secior in the general economic interest,
which may cover safety, including security of provision, regularltﬁ, (lluahtf/ and price of
supply and also protection of the environment. These obligations shall be clearly defined,
transparent, non-discriminatory and supervisable; Member States shall publish these
obligations, and any revisions, and notity them without delay to the Commission. As a
means of carrying out the aforementioned public service obligations, Member States
which s0 wish may implement long-term planning. Member States may decide not to
apply the provisions of Article 5 [authorisation procedurej}, 6 [tender procedure], 17
[negotiated access to network], 18 [single purchaser] and 21[direct lines] insofar as the
application of these provisions would obstruct, de jure or de facto, the fulfilment of the
ogllji ations imposed on electricity companies in the general economic inerest, insofar as
the gevelopment of irade would not be affected to an extent which would be contrary to
the community’s interest. The community’s interest includes, among others, competition
concerning eligible customers in conformity with the present directive and Article 90 of
the Treaty".

Article 3 of the directive on the internal market for natural gas (adopted by the Council of
Ministers on 22 June 1998) stipulates: "2. While taking fully into account the relevant
provisions of the Treaty, in particular its Article 90, Member States may impose on
natural gas companies, in the general economic interest, public service obligations which
may cover safety, including security of sugply, re%_uiarlty, quahl?f, provision of suppl
anJ’ protection of the environment. These obligations shall be clearly defined,
transparent, non-discriminatory and supervisable, Member States shall publish these
obligations, and any revisions, and noti% them without delay to the Commission. Asa
means for carrying out public service obligations concerning security of supply, Member
States which wish to do so may implement long-term planning taking into account that
third parties might want to accede to the network. 3. Member States may decide not to
apply the provisions of Article 4 ([authorisation procedure] for distribution, insofar as the
application of these provisions, de jure or de ﬁzct‘o, would obstruct the fulfilment of
oEfi ations imposed on natural gas companies in the general economic interest and
inso%ar as the development of trade Wouldp not be affected to an extent which would be
contrary to the community’s interest. The community’s interest includes, among others,
competition concerning eligible customers in conformity with the present directive and
Article 90 of the Treaty."
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Methods for overall surplus productivity in France

Source: "Services fpub!ics en réscau. Perspectives de concurrence et nouvelles
régulations", report of the Commissariat général du Plan working group presided over by
Jean Bergougnoux, Documentation frangaise, Paris, 2000.

Correct assessment of productivity must necessarily take into account all means of
production {(whether work, intermediate consumption, egmpment, etc.). With this in view
and in the context of the theory of surplus, methods for overall so called surplus
roductivity have been developed. The Centre for Study of Income and Costs (CERC)
as been making these methods, originating in the work of P. Massie and A. Vincent,
systematic for twenty years. They aim to assess the wealth a company can produce from
a given organisation and describe how this wealth is subsequently divided among the
variocus economically engaged parties (by developments in price, cost or wages) (19).

Surplus accounts, as shown in the example below, enable numerous analyses to be made
and give a summary view of ail the company’s effective relations with its partners and
also its own way of working.

Overall surplus account: creation and division of surplus

Surplus de
productivitd

GLOBAL
DE SURFLUS

Avenlages

~
HUDIX3 [UAURIUTUL (P UOLELRA

i) D d | wproramian de v oewris

Relations exprimées en pourcentage de la production de I"année précédente

Source : documents du Cenire d'étude des rewenus et des codts (CERC), v La
productivité globale et comptes de surpius », n® 35/54, 1980, p. 72

This tool was duly suggested to help public sector decision-makers to measure the
performance of a public sector company; measurement was intended to offset the non-
market sector’s lack of market criteria. The tool would also avoid reducing performance
analysis to the narrow context of solely the apparent productivity from work, leading to
serious errors in personnel management b fgiling te include sources of productivity
other than work. Over and above the straightforward measurement, these methods were
ultimately conceived as a negotiating tool between the state and the traditional operator.
For example they can monitor the division of the company’s surpfus between the sector’s
various parties. This form of analysis still keeps its relevance now that public authorities,
in the reform process, want the gains, notagly those distributed to consumers, to be
appraised. The method for the overall surplus of productivity has thereby played an
important role in negotiations on income policy by linking the increase in wages to gains
in productivity. The method has been applied from the 1970s onwards in Tour public
sector companies: Charbonnage de France, EDF, Gaz de France and SNCF.

(19} Over a given period productivity gains or losses, contributions received and goods distributed are in
balance.
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Annex X

10 Universal service principles for the Consumers’ Committee
"Redefining the notion of universal service in the consumer’s interest"

The European Commission’s communication "'Services of general interest in Europe”
{(COM 96/443) lists a series of principles on which the notion of universal service will
have to be based. The principles are vague and not clearly structured. Moreover, the
communication recognises the existence of other important problems for the consumer,
such as the cost/efficiency ratio, choice, transparency, access to objective information,
quick and easy redress and participation.

The Consumers’ Committee considers that it is necessary to possess a series of clearly
defined principles to assess the application of the universal service notion in each one of
the services og] eneral interest. Consequently the committee has defined 10 principles on
which the supply of essential services must be based, i.e.:

1. Access: Access has three aspects:

- Economic access — access at an affordable price. "Affordable" must be defined at
national level in cooperation with ali the parties concerned. The definition must provide
ali citizens with guaranteed access to universal service, The definition must be published.
It is up to each Member State to ascertain the price level deemed affordanle. It is
essential that pricing structures be transparent and not penalise customers in the way they
choose to pay (for example, those who do not pay by bank transfer).

- Physical access — independent of disablement or age.

- Geographic access — Independent of place. Quality standards must ensure appropriate
access to varying cultural and organisational structures.

2. Choice: consumers want the widest choice of services and, as far as possible, of
suppliers of services. Choice will be broadened by standards ensuring free access to
technology and infrastructure. Also consumers should be guaranteed total choice in the
way they pay, notably they should be free to pay in cash. without expenses.

3. Transparency and complete information: Clear and comparable information on
prices, clarity of household bills, methods and conditions of supply, consumers’ rights,
regulation, ownership, company activities. Transparency of government and regulatory
bodies’ decision-making process in the conception and financing of universal service
requirements, and also the decision-making process for the cost of supplying universal
services by the companies.

4. Quality: This supposes basic obligations guaranteeing the physical quality of products
supplied and the quality of the service provided for consumers.” Obligations must cover
aspects such as reliability and continuity of services, payment options, treatment of
complaints, settlement of disputes and communications with consumers. Regular
publication of quality indicators and consumer satisfaction relating to services supplied in
all sectors to uphold lasting quality.

5. Safety: Physical safety of services.

6. Continuity and reliability: Continuous and reliable services to be ensured. This
implies the need for protection against disconnection. If discennection is authorised, fair
procedures must be introduced specifying the exact circumstances and methods.

7. Fairness: Fair and real competition is essential between suppliers to guarantee a
uniform system between all the operators/suppliers, and notably their access to
infrastructure. Consumer access to services weuﬁ{) be helped by standards ensuring fair
competition and freedom of access.

3. Independent regulatory bodies: Introduction of regulatory bodies independent of
governments and the companies, possessing suitable resources, powers of sanction and
clearly defined tasks. It is vital that consumer associations take an active part in decisions
concerning consumers.

9. Representation and active participation: Legal Frovisions will have to be drawn up
to ¢nable organisations to be systematically consulted and so that consumers take an
active part m decision-making processes. Service suppliers must be encouraged to
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consult consumer representatives in decisive phases. Even if national representation
structures may vary, the basic principle of independence must be a sine qua non
condition,

10, Redress: Introduction of free of charge and unstressful treatment of complaints,
indemnity mechanisms and impartial settlement of unresolved disputes.

The Consumers’ Committee believes that the regulatory context encompassing each one
of the general interest services must be the subject of regular assessment based on these
10 principles. The success of applying the notion of universal service to each of these
services of general interest has to be assessed according to the level of application of
these 10 principles.
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Annex X7

Jean-Michel Glachant: New British electricity system

Source: Jean-Michel Glachant, "Le nouveau systéme électrique britannique @ quels
traitements des clientéles et des facteurs de production ?" in CIRIEC, Cox H. (Ed).
"Services %)ubiics, missions publiques et régulation dans |’ Union européenne", Pedone,
Paris, 1997.

Summary

This section analyses the impact of liberalisation on the British electricity system. It
therefore does not deal with performance assessment as such, but rather the development
of performance over a time period, by seeking to identify winners and losers. The study
of the criteria chosen and also the method used can, however, be extremely useful in the
context of our own research.

The author takes the following criteria into account:

- Pricing according to customer categories.

- Definition of 10 guaranteed standards in direct dealings with customers (reaction to
cuts, response to complaints, calls to the customer’s home...} § general standards for
dealing with customers (connection to new buildings, frequency of meter reading,
restoring cwrrent and correcting tension faults). These standards have been defined
in consultation with consumer representatives,

- Number of commplaints received (13,364 in 1991 and 7,661 in 1995).

- Change in empioyment: 60% job losses in production (up t075% in the coal trade),
20% m distribution.

- Financial value: Total Sharcholder Return increased from 23.7 to 34.2% compared
with an average of 12% for the London area. Managers® incomes have more than
quadrupled.

The part on pricing is the most methodologically intense, The author clearly shows the
danger of a too brutal economic assessment. The sources he uses are first of all national
measurements published by OFFER the British regulator and by the Chartered Institute of
Public Finance and Accountancy (CRI) and secondly the figures published by
EUROSTAT, entrusted with ensuring the transparency of electricity prices for the final
consumer (Directive 90/377/EEC).

These studies show wide disparity according to the type of customer. Once the effects of
inflation has been ironed out, a lowering of supply 1E;rices from 25 to 37% is noticeable for
large and very large industrial customers but enly from 7 to 9% for residential customers.
Moreover, international comparison enables relative performance assessment to be made.
Although industrial customers benefit from a gain in competitiveness going as far as
12.5% compared with their continentai competitors, on the other hand tﬁc treatment of
British residential customers has been negative by comparison with their German, French
and Belgian counterparts.

Prospects

International comparison of price development requires the use of the Standard European
Purchasing Power, The pound sterling’s exit from the European Monetary System at the
time produced additional gains in competitiveness for British customers without it being
possible to take into account the currency devaluation in the sector’s performance
assessment. The article is an excellent basis Tor proposing an assessment method in terms
of customer prices. Moreover it points out the problems of the lack of symmetry in
performance provided for customers. It shows the need for a European assessment to
place apparent improvements in perspective.
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France: Preposed minimal analysis schedule

Seurce: "Services fpublics en réseau. Perspectives de concurrence ct nouvciles
régulations", report of the Commissariat général du Plan working group presided over by
Jean Bergougnoux, Documentation frangaise, Paris, 2000.

The indicators adopted for the analysis of reforms must always reconcile their relevance
with the availability of information necessary to designate them. Practical, but also
financial, necessity therefore leads to recommending a Xragmatlc process, which in the
immediate future rejects the use of costly, sophisticated and often difficult to interpret
indicators, owing to the conventions determining their conception. Obviously this does
not prevent the joint implementation of more technical studies of major interest.
However it must be borne in mind that the latter are difficult to carry out systematically
over a given period and in different countries.

The table which follows therefore suggests a minimal operational assessment schedule,
which although not including all the criteria contained in the previous summary table,
already enables an analysis of the reforms to be produced and international comparisons
to be made. The schedule groups together "informable" indicators, i.e. basic indicators
where information is readily available. It associates effectiveness indicators with
indicators showing the sector’s transformation.

Table 2: Performance indicators for utility services
A minimal schedule

Dimension Indicators

R1 | Effectiveness Price development | 1. Businesses

2, Domestic

Customer treatment Price differentiation | 3. Between business customers

4. Between domestic customers

R3 ! Division of Value Added 5. Distribution of Profit/ Cash-flow / Wages

Tax
R4 | Use of production factors 6. Use of production factors
7. Investments
RS [ Market position 8. Traditional operators’ market share
R6 | Activity portfolio 9. Traditional operators’ geographic and sectoral

diversification

10. Foreign market penetration rate

Source: Commissariat général du Plan

The dimension relating to effectiveness, which as we have seen can be tackled in
numerous ways, can ultimately be reduced, in a first stage, solely to final price
considerations by making a distinction between prices obtained by businesses and those
charged to domestic customers. Isolating price practices relating to domestic customers
appears all the more important since the latter may, in some cases, remain the captives of
traditional operators. Moreover, as suggested above, it would be a good idea to complete
this indicator with a service quality indicator even if it is often difficult to define the one
or several indicators enabling it to be correctly comprehended and obtain the information
for its calculation. These processes remain to be accurately defined sector by sector.
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The five other dimensions adopted in the table feature the transformation that the sector
undergoes owing to the introduction of competition.

A first dimension relating to producers’ treatment of customers (R2) can first of all
consist of the components of price differentiation; analysis of this separation must be
done according to the different customer categories. This indicator appears broadly
insufficient and needs to be completed by an indicator relating to disputes. However
indicators of this kind are difficult to construct owing to the diversity of procedures
introduced in the various countries and the frequent lacE of data. Absence of systematic
information therefore tends to make these indicators difficult to operate,

The division of added value (R3) is a second dimension where analysis is indispensable to
grasp the important changes caused by reform. It is a point which deserves to be
particularly analysed in any comparison of the effect of reform. Three main indicators

can be adopted, analysis of the division of profits, use of available cash-flow and change
in total salary structure.

Two others, which assess the reorganisation of the sector’s production tool, must be
added to these indicators (R4). Some reforms lead to far-reaching change particularly
visible in the use of production factors. Two types of indicator may be required:
inc?cators relating to change in the use of the work f)grce and others relating to investment
policy. :

Analysis of the sectors cannot be complete without reverting to the market's fundamentai
dimensions (R5) and (R6) and the behaviour of the sector’s traditional operators. Change
in the dominant operators’ market sharc amounts to one of the first indispensable
components for assessing market structures. Also to be connected with this indjcator are,
on the one hand, the indicators which describe in the sector, or other sectors.
diversification strategies and, on the other, the indicators giving an idea of the traditional
operators’ international position (rate of penetration on foreign markets for exampie).
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Annex XIIT
France: Assessment criteria for the State-EDF Plan Contract 1997/2000

Context

The traditional model for national public services featured a public sector company under
state control. The company possessed a monopoly and aﬁphed the same pricing and
service quali? conditions throughout the country. Afthough control may now be in the
rocess of reform, a reminder of former state control enables the Eap to be measured
etween these practices and assessment methods imposed by the new regime for
regulating competition in national public services.

From 1967 onwards, the state granted broad autonomy to the operator Electricité de
France, as a result of periodically concluding pluriannual contracts. State control,
simultaneously the sole shareholder, mentor and regulator, is exercised by the Ministry of
the Economy and Finances for prices, investment volumes and dividends, the Ministry of
Industry for energy choices and questions of industrial and nuclear security, and the
Ministry of the Environment for questions relating to risks or the burying of cables.
Regulation of the electricity sector reflects French centralised structures which in their
planning traditions emphasise the principles of energy independence, national price
equalisation and town and country planning.

Example of the 1997/2000 company contract

The last company contract, signed on 8 April 1997 between EDF and the State (Ministry
of the Economy and Finances and Ministry for Industry, Post and Telecommunications},
met three major guidelines: strengthening the company’s basic public service tasks.
giving EDF new prospects for growth in France and on international markets and
improving the company’s financial performance.

EDF’s tasks and guidelines were thereby encompassed in a series of predefined
objectives,

1 Confirming the public sector company’s basic tasks
First of all a reminder was given of these tasks with the object of strengthening them:

- implementing the state’s energy policy to maintain the country’s independent
energy supply: . . . o

- ensuring at least cost and with respect to the environment, the security of electricity

supﬁly in the short, medium and long term; ) . )

- enabling every consumer to benefit from a quality electricity grid throughout the
national territory;

- developing a service supply suited to customers’ new expectations and market
factors relating to the opening to competition;

- greater attention to customer views, and also dialogue and concertation with
consumner organisations, particularly at local level.

The company contract then points in three strategic directions in which the company must
concentrate its efforts.

First of all an ambitious policy for industrial and environmental safety was pursued by:

- ensuring the safety of nuclear production;

- meeting energy demand;

- developing renewable energy, pursuing efforts to improve the inclusion of
environmental work (burying 20% of new high-tension, 90% of new medium-
tension lines, broader dialogue with local authorities to increase burial of low-
tension cables and priority treatment for existing equipment in natural and
monument sites );

- promofing electric transport.

The second direction aims at town and ceuntry planning and solidarity. EDF was
confirmed as a motor of economic development and as an activist in combating
unemployment and promoting national solidarity. The main priority commitments were:

~ compliance with a minimal quality level;
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- integration of distribution networks into the national town and country planning
scheme;

- compliance with "service guarantee" commitments;

- disadvantaged users’ access to the service (maintenance of energy service and
"poverty —precariousness” agreements);

- particular efforts for town and country priority zones;

- policy for major public works, conversion of sites and local development
programmes.

In the context of the electricity market’s progressive opening to competition, EDF was
given responsibility for the balanced and optimal functioning of the electricity
sector, The company, in compliance with competition rules, will have to provide
services stited to customers’ expectations.

2 Preparing the company’s futur
Company growth is projected on a national and international scale.

In France obligations to improve performance and lower prices were confirmed, as a
result of better adjustment of price structure to cost structure and also by adjustment of
the average price level to the company’s financial prospects (gains in productivity). At
the same time, the company will have to develop iis supply of services, by continuing its
action to make customers loyal and by suiting the supply of services to customers’
diversified expectations, In concrete terms, these measires feature labels showing
streggther;ed service quality (control over the length and time and number of cuts, falls in
tenston,... ). .

These efforts must be accompanied, according to the contract, by suitable commercial
measures.

Abroad, EDF’s growth will be directed towards a "selective strategy”, with the priority
objective of increasing the company’s overall competitiveness, particularly in basic
operations {production, transport, distribution and marketing of electricity). The zones to
be %iven preferential treatment are also mentioned in the company’s contract: Europe,
Mediterranean basin, Asia, Latin America, Middle East.

Lastly EDF growth will have to be accompanied by research and development in
technological mnovation and also actions to obtain the best value from research as a resuit
of partnerships, advice for SME and taking part in research networks.

Growth must involve the whole company, with 15,000 new jobs prescribed, notably to
promote the employment of young people and to reduce working time. New guidelines
will be directed to recruitment, personnel training, wages, improvements ir work safety,
dividing the gains in performance and social cohesion.

3 Placing the company in a renovaled institutional and financial context

From 1997 enwards, the objective of the company contract was to further clarify refations
between state and company, with the state acting as both shareholder and regulator.
ED¥"s financial position will be renovated according to two objectives: to improve the
comﬁany’s competitiveness and stabilise financial relations between state and company to
reach a situation close to the common law.

State payment will from now on comprise two components: payment in capital
endowment and an additional payment of 40% the net accounting result. At the same
time general interest and solidarity charges wilk be the subject of particular financing.

Improvement in the company’s competitiveness will enable it on its own to generate
resources to "prepare for the future”, i.e. financing industrial investments in particular
abroad and to decrease the company’s gross debt. The remaining surpluses will be
allocated to lowering prices.

'The company contract presents the major guidelines for EDF, aiming at the same time to
exemplify its tasks and plan for the fufure development of the public sector. The criteria
aimed at in the contract are not confined only to tﬁe financial aspect, of direct interest for
the state sharcholder, but cover a broader field in company management, its pricing and
its growth policies, while maintaining its traditional public service fask.
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Placed in perspective with classic assessment practices, as in the telecommunications
sector for example, the contract appears to a great extent both as a tool for providing a
framework for EDF activity and as a real scheme for assessing performance. It follows
that the development of the electricity sector’s regulation in France opens new prospects
for the assessment of the public electricity service.

Prospects and difficulties

The recent law of 10 February 2000 on the modernisation of the electricity sector, is
based in its principles on the law regulating the telecoms, but attempts to correct some of
the limitations. Like the "telecoms” law the "electricity” law defines the task of public
service electricity: developing balance in electricity supply, developing the electricity grid
and distribution networks, supplying the whole country, contributing to social cohesion
by geographic price equalisation and the right of those in precarious situations to be
supplied with electricity. Committee for the Regulation of Electricity {(CRE) has been
created to regulate the new competition and supervise the carrying out of tasks.

Like the ART, the CRE will have to publish an annual report showing conditions for
access to the networks and the accomplishment of public service tasks. Furthermore a
regulation body under the "electricity" law prescribes the setting up of a national
Observatory and regional Observatories for electricity. Their composition will be on an
equal basis: operators, elected officials, unions and representatives of customer
categories. nlike the telecoms, the regulator will not be alone in measuring
performance. However the powers and means the Observatories possess to fulfil their
purpose are still not known.

The opening to competition and the setting up of an autonomous regulation structure
{CRE) will not consequently lead to the entf of contracts signed between the state
shareholder and the pulglic sector company. The new company contract in the process of
negotiation will concentrate, like the previous one, on EDF guidelines. Alengside its role
as the sole shareholder, the state must also enjoin EDF to fu%ﬁl its public service tasks, its
environment policy and growth policies. Jl'he plan is at present to provide a single
document, replacing the three previous ones (Company Contract, Public Service Contract
and Environmental Charter) to make state supervision effective.

These relations between the state and public service companies will have to be made
formal in the forthcoming "new economic regulations" bill, which prescribes that
contracts can be concluded between the state and companies undertaking public service
tasks (whether they be public sector owned or mixed).

Géraldine Pflieger
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Annex XIV

France: Assessment in the telecommunications sector

The law of 26 July 1996 regulating telecommunications lays down the conditions for
implementing competition and regulating the telecom sector. The objectives set upstream
by the law, enable subsequent consideration to be given to the criteria and indicators for
cKecking objectives’ execution. The definition of Sle criteria and the assessment itself is
exercised by the regulatory authority: Authority for the Regulation of
Telecommunications (ART).

In a first stage the legislator has made the objectives to be attained formal, i.e. the
framework for ART action:

a) exercise of effective and fair competition for the benefit of users;

b) supply and finance for all the components of public service telecommunications:
- price equalisation corresponding to the imbalance in the current structure of France
élécom’s pricing (e.g. cost of subscription financed by long-distance
communications);
- price equalisation corresponding to obligatiens for geographic equalisation;
- specific pricing for some subscriber categories;
- Squply of directory enquiry service and directory;
telephone booths throughout the territory,

¢) development of employment, innovation and competitiveness in the
telecommunications sector;

d) taking into account of the interest of territories and users, in access to services and
equipment.

Methed

For each objective, a list of criteria is then provided so that their achievement can be
checked. In the case of the first objective (a), these are mainly price and service quality
criteria (lowering prices, number of operators, diversification and service quality).
Financing the universal service (b) is subject to annual assessment. In definite terms,
universal service features the supply of the telephone service to everyone, affordable
prices for the service, a general annual directory, Iinkage of public booths and application
of social prices. The economic development objective (c) is assessed in terms of jobs
created, sector’s growth, investment and technological innovation.  The town and country
objective (d) is monitored according to the coverage of the national territory by the
various networks and according 1o the effective development of competition, including
the local circuit. '

Tools

Assessment is subsequently carried out with technical support crganised by ART: the
Observatory for the telecommunications market. INSEE (20) supports the scheme by
collecting information on a sector’s companies turnover, expenditure, number of
subseribers and lines, number of jobs. These data cover the "supply™ side of assessment;
in the case of the "demand" side, market research institutes are used (Mediamétrie,
SOFRES) to assess service quality, the degree of consumer satisfaction, market shares,
expenditure by type of service (mobile, fixed, internet, local, international),...

These data ate subsequently published on the ART Internet site and in an annual report on
the telecommunications market,

(20 Institut National de la Statistique et des Etudes Economiques [National Institute for Statistics and
Economic Studies].
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Limitations and prospects
ART’s assessment has some limitations.

First of all, assessment of the public telecommunications service does not %0 beyond the
stage of observing the market, directed towards a close assessment of the sector’s
performance. Data on the various operators’ quality - price ratios are not available; the
developrcr{lent of the markets and the faults of one operator compared to another cannot be
discerned.

ART assesses the universal services’ overall cost at 4.374 billion francs for the vear 2000,
The universal service component financed by the universal service fund comprises the
telephone booth network, social prices and directory services. Operators® contributions to
the %.md are in proportion to their traffic. On the other hand, the financing of obligations
for geographic cqualisation are covered by a payment additional to the connection tariffs,
amounting to 1.40 centimes per minute for France Télécom and 0.72 centimes per minute
for mobile operators, exempted from the share of the additional payment corresponding to
the imbalance in the traditional operators’ pricing structure. The assessment of the
universal services' annual cost stilFremains approximate; ART does not know France
Télécom’s technical conditions for operating the network. The operator does not want to
submit an audit of its accounts which would clearly show the cost and the induced
advantages due to its position as operator of a universal service.

In the case of consumer surveys, some of the data is still not published; market shares lost
by France Télécom for the fixed telephone still remain confidential. The data for
monitoring markets, produced by ART, are still subject to statistical secrecy.

The results of the annual surveys on the quality of the mobile telephone service, as
Eerceived by the consumer, are far removed from the facts. The gap is caused by several

inds of bias. The survey’s time period (15 Seﬁtember/ 15 October) does not change from
year to year and is known by the operators. The mobiles used by the investigators to test
the network are chosen according to agreements between operators, their reception
rﬁa!ity being better than the average. Monitoring only takes in Zones covered by the
three operators.

Social pricing has only recently been introduced, en 5 June 2000, with more than a year's
delay. The reasons were mainly due to methods for setting prices (with charitable or
conswmer associations), the segment targeted (beneficiary of the RMI, of the Allowances
for Disabled Adults, ...) financing (state, local autherities) and its application (allocation
of pre-paid cards, invoices at reduced prices). A card with a hundged franes worth of
telecommunications will now be provided by the Caisses d’Aliccations Familiales
(Family Allowance Fund) to all beneficiaries of secial minima.

The ﬁroduction of a general annual is also proving difficult. Less than 50% of mobile
tclephone users want their number to appear in a directory. The number of operators
makes it difficult to compile a single directory.

Unsuitable criteria, lack of data and obscurity of operator practices do not enable regular
and thorough assessment of the sector to be consiructed; telecommunications,
nonetheless, is the most advanced sector in France in terms of public service assessment.

CGéraldine Pflieger
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Annex XV

Great Britain: Criteria and standards

Railways
1) Presentation

The UK railway industry was privatised and split into a number of different parts under
the 1993 Railways Act. The track and most stations are owned by railtrack, which
remains a regulated monopoly. There are several Train Operating Companies (TOCs),
often competing with eac}l)l other over different routes serving tﬁe same destinations.
There has been considerable consolidation within the industry, with several routes being
owned by the same companies or consortia, as well as considerable integrated ownership
with bus operating companies. TOCs generally lease trains from rolling sock companies
(ROSCOs), and yet other companies are responsible for maintenance of the track, under
contract to Raistrack. There has thus been considerable disaggregation of the different
parts of the industry.

2) General Regulation framework

The 1993 legislation set up two regulators - the Director of Rail Regulation and a
Franchise director. The former was to oversee regulation of railtrack, and its main
functions are to issue and oversee licenses to operafe trains, networks and stations; to
approve access agreements; to enforce the UK competition law in connection with
railway services; and to protect consumers and promote passengers’ interests. The
present rail regulator, from summer 1999, is Tom Winsor. The second regulaotr, the
Office of Passenger Rail Franchising, was responsible for franchising routes to the TRain
Operating Companies. It was subsumed into the (shadow) Strategic Rail Authority,
wgich was established in the summer of 1999 under the Chairmanship of Sir Alastair
Morton to develop a strategic plan for the railways. This plan is due to be published in
November 2000. The SSRA is particularly concerned to see that there is investment of
sufficient quantity and quality, and is required to work closely with the various consumer
representation groups and local authorities. It is closer to government, particularly the
powerful Department for Environment, Transport and the Environment, than the Rail
Regulator, who oPerates independently (but co-ordinated with the SSRA) on a simifar
mode] to other utility regulators. Safety on the railways is the responsibility of Railtrack
and the Train Operating Companies, and they are accountable to a special railways
inspectorate whicﬁ regulated safety and carries out accident investigation.

Unlike other utilities, both operating companies and Railtrack are regulated by contracts.
This makes adjustment in the conditions of operation much more complex than with the
licenses which are operated by the energy and water regulators.

3) Monitoring services of general economic interest

Franchises often incorporate subsidies to maintain services which would otherwise be
uneconomic. These arc designed to decrease to zero in the next few years, but there is a
problem with credibility where this might imply loss of service.

Each franchise agreement specifies minimum service levels and subsidy (or payments},
defines performance standards for incentive regimes and enforcement purposes, and
regulates certain fares. Where these obligations are not met, the franchising Director is
empowered to issue formal orders 1o require compliance and impose financial penalties if
there is not compliance.

The rail regulator has recently reviewed Railtrack’s access charges; these were originally
set up with over 90% of the revenue independent of use, which was viewed as taxation by
the operating companies who paid the charges, and gave little incentive to Railtrack to
expand its network in response to increased demand. In reviewing the access charges, the
regulator has raised Railtrack’s allowed revenue, but tied this much more closely to
activity and ‘output’,

Railtrack is required to provide each year a Network Management Statement,
demonstrating how it expects to carry out its duties. Railtrack Rfloposed that minutes
delay per passenger train should be a major component, and the March 1998 statement
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contained targets for reductions in this measure. After it failed to meet this target in
1998-1999 the rail regulator imposed an order to reduce delays, and a sliding penalty for
failure to meet these targets. The penalty was in fact imposed in November 1999. In
May 2000 a final enforcement notice was made requiring Railtrack to provide
information on the West Coast line.

Sources: web pages www.rail-reg.gov.uk and www.opraf.gov.uk

Telecommunications
1) Presentation

British Telecom was privatised in 1984, initially with a protected duepoly, and after 1991
with much freer entry by a variety of companies.

2) General regulation framework

The economic regulator, Oftel, initially concentrated on controlling BT's retail prices;
more recently price conirol has been restricted to services used by those whose bills form
the lowest four quintiles of demand and on controlling inter-connection prices. The
telecommunications industry was excluded from the reforms of the Utilities Act (largely
as a result of pressure from operators) and a Communications Act is promised for 2002,
incorporating additional duties, probably including those to low income consumers now
applied to the energy regulator. The Competition Act, which was enforced from March
2000, is an important additional factor in regulation of all industries.

3) Regulatory aspects referring to services of general economic interest

The Director General decided not to use his powers to set standards for telecoms
companies, but rather "has encouraged the 1_ndustry to take responsibility itself for the
development of comparative performance indicators”.

"In purswing a voluntary initiative,...... , it was recagnised that the direct involvement of
telecoms companies and consumer groups would produce a much better set of indicators.
It would also minimise the risk that an imposed set of measures would limit innovation in
a sector in which there is rapid technological development".

Geoff Delamere, 'Consumer Policy Review' (1996), page 7

In 1993, following an industry forum organised by OFTEL, common performance
indicators were established for operators, and performance against these are then reported
to an independent third party for verification and publication. The process is owned b
the companies, Dhata collection started in late 1994, and the first data from July 1995
were published in January 1996. The current third party incumbent is P-E International
ple, and 'Telecommunications Companies: Comparable Performance Indicators' Reports
are issued every six months, separated into Residential and Business reports. Mobile
phone services are not covered in these reports.

Current residential measures include both quantitative and customer satisfaction measures
of service provision, customer-reported faults, repeated faults, fault repairs, complaint
handling and billing. A recent survey shows that three fifths of adults are unaware of
comparative service quality information, with higher awareness amiong middle-aged,
well-off families who were heavier telecoms users. Of those aware of the measures, half
had found them useful, 21% had not found them useful, and 26% had not used them. 30%
said they were likely to use the comparisons in the future.

The Post Office
1) Presentation

The Post Office is a publicly owned corporation with the government as the sole

shareholder. The main operating businesses are Royal Mail, Parcelforce Worldwide and
Post Office Counters Limited.

2} General regulation framework

The sponsoring gl9vernment department of the Post Office is the Department of Trade and
Industry (DTT). The Post Office itself is set up under statute with a Board appeinted by
the government. It is required by legislation to meet all reasonable demands for letter
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services. Although the Post Office is accountable to government ministers, it has been the
olicy of successive governments to leave operational matters to the Post Office Board.
he government’s role is two-fold. First, overseeing the strategic direction; the

government requires the Post Office to produce an annual corporate Flan setting out its

proposed strategy for the next five years. Second, the government sets financial controls.

3) Regulatory aspects referring to services of general economic interest

The government sets the Post Office Group as a whole an External Financing Limit target
(EFL). EFL has thus been the main driving force behind the Post Office’s financial
strategy. In practice the Post Office does not pay a 'dividend’ to the government, but if is
required to purchase })ubhc sector securities, thus making a positive contribution te

overnment finances. In setting the EFL the government is to take account of the Post
%fﬁce’s need to finance investment.

A postal regulator is currently being established consisting of a commission with a
chairman and five part-time members.

Roval Mail and Parcelforce Worldwide are set a profit target expressed as a Return on
Capital Employed (ROCE}. Royal Mail is set a productivity target, Real Unit Cost
Reduction (RUC). Post Office Counters is set a Return on Turnover (ROT).

Royal Mail is required by statutory obligation to provide a universal service at a uniform
and affordable tariff. It has monopoly over all letters costing under £1. The European
liberalisation plans are to be enforced from 2003. Currently the debate is about which
weight-related postal monopoly to decide (European Commission currently suggests a
reduction from the present 350 g to 50 g but not decided yet, Summer 2000).

Quality of first and second class letter and parcel services have targets (set by the Group
itself). Performance is measured by the proportion delivered next day and after three
days respectively, and are sub-divided into postal regions and according to distances.
European quality of service performances measures are set and monitored by
International Post Corporation (IPC), and each of the three divisions is subject to
monitoring (but no apparent targets) for complaint handling.

Catherine Waddams Price
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Germany: Assessment in the railways,
the post and telecommunications, water and electricity

Railways

1) Presentation ) ) )
Sector still dominated by the Deutsche Bahn AG (100% gubllc sector enterprise); major
restructuring of the Deutsche Bundesbahn and the Deutsche Reichsbahn in 1994
{(foundation if the so called special assets entity "Sondervermégen Bundeseisenbahn”;
separation of entrepreneurial and Fublic authority divisions (responsible for public
authority functions, administration of personnel and indebtedness); second stage in 1999:
foundation of the Deutsche Bahn AG; separation of the two divisions, i.e. the network
provider (Deutsche Bahn Netz AG) and the operator {long-distance passenger iransport,
short-distance passenger transport, freight transport); regionalisation of local passenger
transport; indebtedness by German Government (DEM 67bn).

2) General regulation framework S

- Tﬁecia.l sector specific regulation law and varicus accompanying directives;

- The general railway act re%ulres the federal and Linder governments rather vaguely
to sum for the best possible provision of transport services and to promote fair
competition between the different modes of transport in order to facilitate useful
division of labour for the economy;

- Special sector specific regulation authority: Eisenbahnbundesamt (Supervisory office
for railways); agency within the responsibility of the ministry of transport; 1,270
employees; primarily task: environmental, safety and technical supervision; rather
weak competence 1o act as a competition watchdog; interested in changing into a
full-fledged regulation authority.

3) Regulatory aspects referring to services of general economic interest

- Market entry permissions for the railway operating and infrastructure companies;

- Market exit permission necessary for closing down parts of the infrastructure;

- Monitoring whether the railway companies operate in line with technical safety
standards;

- Conditions of transportation for the long distance transport needs to be approved;

- Passenger transport obligation if the passenger does not violate the transport
conditions or exceptional circumstances prevents transport;

- On application by a railway operator: examination by the Eisenbahnbundesamt
whether the prices charged by the infrastructure provider are discriminative;

- Rather weak steps are taken to establish structure and process indicators.

Postal sector

1) Presentation
Traditionally dominated by the public secter enterprise: Deutsche Bundespost; in 1989;
Postreform [ {separation of public-political and enfreprencurial functions; subdivision of
the entrepreneurial division in three entities: DBP Postdienst (mail service), DBP
Telekom {Telecommunication) and DBP Postbank (banking service); index of obligatory
services for DBP Postdienst; in 1995: Postreform II (change of legal form into private law
companies (Deutsche Post AG, Deutsche Telekom AG and Deutsche Postbank AG);
administration of the %overnmem stakes by the German national agency for post and
telecommunications; full privatisation envisaged; not yet fully liberalised market;
exclusive licence for the Beutsche Post AG %or letters up to %00 grams if not the
exemptions mentioned in the Postal Act are applicable (exemptions exist for letters under
200 grams for which five times the amount 1s charged of the amount charged by the
Deutsche Post AG on 31 December 1997, the transportation of identical letters over 50
rams, of which more than 50 are sent by one sender at one time; value-added services;
etters exchanged by an exchange centre; services whereby letters are collected on behalf
of the sender at the sender’s place and transported to a post office and services whereby
letters are collected from post pox units on behalf of the recipient).

2) General regulation framework
- Special sector specific regulation law and various accompanying directives;

REPORTS 197

- Aims of regulation: to secure fair competition; to prevent discriminative behaviour;
to protect the interests of the users {(including the secrecy of letters); to ensure area-
wide, adequate and sufficient provision of universal services in the field of postal
services at reasonable prices; to safeguard the interests of public security and to take
into account social aspects;

- Since 1998: Regulieruingsbehérde flir Post und Telekommunikation (regulation body
for telecommunication and postal services); started operating in 1998; nearly
independent agency in the responsibility of the ministry of economics; 2,200
employees; organised in decision chambers; main task: to ;Eromote competition by
Ereventing anti-competitive behaviour; special monitoring of abuse of market power

v the market-dominating enterprise.

3) Rﬁulaiory aspects referring to services of general economic interest

- Market entry licence for postal service providers which collect, transport or distribute
letters up to 1,000 grams,

- Annual inspection whether licensees still meets licence requirements;

- Special price regulation in the case of the market dominating enterprise. Prices must
meet the following requirements: no surcharges are charged in abuse of a market-
dominating position; no discounts are given, impairing the competitiveness of other
telecommunication enterprises and selected customers must not be granted
advantages; prices of the Deutsche Post AG can inciude surcharges for pension
obligations; price correction competence in case of market power abuse of the
market dominating enterprise;

- Special service requirements for the provider of universal services; imposition and
monitoring of universal services obligations;

- Supervision of the obli%ations of the postal customer protection act;

- First steps taken in establishing performance indicators.

Telecommunication

1) Presentation

Traditionally dominated by the public sector entergrise: Deutsche BundesEost; major
restructuring in Postreform 1 and %ostreform II; in 1989 first steps towards liberalisation
of the telephone market (70 mobile phone and satellite broadcasting licences); index of
obligatory services for DBP Telekom; 31 December 1997: expiry of the network and
teleihone service monopolies of the Deutsche Telekom AG, since then fully liberalised
market.

2) General regulation framework

- Special sector specific regulation law and various accompanying directives;

- Aims of regulation: to secure fair competition; to prevent discriminative behaviour;
to protect the interests of the users {including the secrecy of telecommunication); to
ensure area-wide, adequate and sufficient provision of universal services in the field
of telecommunication at reasonable dprices; to promote telecommunication services at
gublic-scctor facilities ; to safeguard the interests of 1gublic security;

ince 1998: Regulierungsbehdrde fiir Post und Telekommunikation (regulation body
for telecommunication and postal services); started operating in 1998; nearly
independent agency in the responsibility of the ministry of economics; 2,200
employees; organised in decision chambers; main task: to promote competition by
preventing anti-competitive behaviour; special monitoring of the market-dominating
enterprise; additionally supervision of a bulk of technical safety requirements.

3) Regulatory aspects referring to services of general economic interest

- l\%arket entry permissions; granting of scare telecommunication licences and
frequencies;

- Special price regulation of the market dominating enterprise. Prices must meet the
following requirements: no surcharges are charged in abuse of a market-dominating
position; no discounts are given, impairing the competitiveness of other
telecommunication enterprises and selected customers must not be granted
advantages; a special analytical cost medel exists defining how the market-
dominating enterprise has to calculate its costs; price correction competence in case
of market power abuse of the market dominating enterprise;

- Special service requirements for the provider of universal services; imposition and
monitoring of universal services obligations;
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- Supervision regarding the undistorted and non discriminative access to
telecommunication network/interconnections; market dc:)minatingff1 network provider
must grant any applying third paﬁtgr the same access conditions as he enjoys himself;

- Supervision ol the obligations of the telecommunication customer protection act;

- First steps taken in esta%llishing performance indicators.

Water

1) Presentation . . . )
Locat authorities may - without calling for tender - give water companies the exclusive
right to use the public highway for distribution installations.

2) Way of regulating the sector ) )
Supervision of company activities - Farticularly concerning prices - by the "Linder" or
the Federal State (Bund) agreement offices.

3) Aspects of regulation relating to service of general economie interest

- obligation to connect and supply

- balanced regulation of relations between the customer and the water company by the
"Verordnung Uber Allgemeine Bedingungen flir die Wasserversorgung” (decree
relating to general conditions for water supply)

- safety of public drinking water supply by means of the Wasserhaushaltsgesetz of the
Federal State (regulation for water supply)} and in the 16 Linder by the following
regulations:

. use of water

. special zones for the treatment and protection of water
. quality of the water

. removal of used water

. promotion of rational use of water.

- Water companies’ pricing is fixed by elected officials. According to the municipal
lflliw of the Linder these companies are authorised to make profits, 1if the public good

ows It

Electricity

1) Presentation
The sector has been almost entirelir liberalised from 29 April 1998 onwards since all
customers and distributors are eligible.

2} Way of regulating the sector
- access to the grid is regulated by a branch agreement with the following criteria:
- toll for access to the grid; the toll is independent of transactions
. "postage stamp" type pricing with two commerce zones
. standardised scale of charges for customers without measurement of power
- the law does not provide for a "regulator” but the Linder and Federal State agreement
offices have additional competence in regulating the sector.

3) Aspects of the sector’s regulation relating to the service of general economic
interest

- Obligation for the company to guarantee supply in compliance with safety standards,
an advantageous price, the environment and public interest

- General obligation to connect and supply

- approval of pricing {repeal of this regulation is under consideration)

- balanced regulation of relations between customer and company by the "Verordnung
iiber Allgemeine Bedingungen fiir die Stromversorgung" (decree relaiing to general
conditions for electricity supply}

- obligation to purchase electricity from renewable sources (Gesetz vom 29.2.2000
iiber den Vorrang Erneuverbarer Energie - EEG; law of 29 March 2000 concerning
priority to be given to renewable resources - EEC)

- promotion of electricity production from co-generation. For this purpose the law

rescribes financial aid to companies managing co-generation stations

- Municipal electricity companies’ pricing is fixed by elected officials. According to
the municipal law of the Lander these companies are authorised to make profits, if
the public good permits.

Dorothea Greiling and Heinrich Decker

[t has been

Water

This schedule is still not applied in France.
It could be the start of water service

Primary yicld: volume accounted for/volume distributed

Netabie recurring complaints (by subject: smeil, taste,
Internzption rate (number of interruptions per yeat)

€ic.)
Rate of overflow and floeding among users

Rate of reply to mail within a fortnight
Rate of water’s quality conformity
Qutflow rate

Linear index of leak or npture repair

Linear index of primary losses
Presence or not of customer charter

Rate of network’s physical renewal
Rate of direct debit payment

Rate of balance conformity

produced by AFNOR (Certification body) and ENGREF
Mud extraction rate

Renewal and preservation of heritage (water and

General operating quality {purification)
purification)

General operating quality (water)

Other interesting indicators

(research centre).
Cusiomer service

assessmend

Possibility of staggered payment

Electricity

State / EDF contract 1997 / 2000
Profitabitity of international capital investment (overalt

and by investment)

Debt repayment
Lowering of state payment rate
Development of co-generating of renewable energy

Productivity everall and by operation (separate
Improvement of installation safery

accounting)
[ntroduction of service gusrantees

Minimal level of tension throughout the territory
Social prices

Power cut rate
Aid for redeplayment in unemployment areas

Accounting indicators
Lower prices
Low tension rate
Environmenizl quality
Rate of cable burial
Economic development
Number recruited

Customer service

Table of indicators by country (France, United Kingdom, Spain, Germany)
PERFORMANCE INDICATORS AND CRITERIA IN FRANCE

Telecommunications

Defined by law and ART
Development of effective competition throughout the

Service quality (¢.g. communication rate maintained at
temitory

normal quality, more than two minutes)
Telephone booth network (simple objective)

Supply of afferdabls service for all

Lower prices
Number of aperators
Diversification of service
Universal service
Social prices
Economic development
Number of jobs created
Sectot’s growth
Growih ins investments
Technological innovation
Town and country planning

Competition
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Annex XVIII
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prising representatives o

general interest in Europe

suggests instituting a "European Committee for Public Service

assessment function:

port to the European Parliament on the
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s communication "Services of

November 1997,

publ

European Parliament proposal
public service companies, their personnel and consumers.

"In the supply of services of general interest, strengthening social partnership implies the
it will carry out analyses and assessments and present propesals”.

creation of? a Buropean committee for
The proposal, however, was not accepted by the European Partiament when the vote was

taken.

Mrs Angela Theodora Billingham’s re
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services;
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Annex XIX

Belgium: Electricity and Gas Supervisory Committee

In Belgium there is an Electricity and Gas Supervisory Committee, combining the social
partners, operators and representatives of federal and regional governments. The
committee has "as its ohject to ensure that the technical, economic and pricing situation in
the electricity and gas sectors, and alse their development, are directed towards the
general interest and that they are integrated in overall energy policies". The statutes also
prescribe that the Supervisory Committee has the power to make recommendations to the
sectors concerned and issue opinions. The federal and regional governments may ask for
any kind of information, propose any subject for study and suspend the issue of any
recommendation.

Performance assessment is mainly directed to the appraisal of productivity and

rofitability, based on the aggrepated accounts for production and transmission on the one
Eand and distribution on the other. The available margin of profitability is then used for
lowegring the regulated pricing (and.e%uahsatlon) recommended for the various categories
of electricity and gas consumer (industrial customers, SME customers, business and
residential customers). It should be noted that the big industrial consumers negotiate their
purchase price directly with the producers.

Assessment of disconnection of customers with payment difficulties is undertaken by the
Mutual Funds. These funds are financed by the operators in the ele_ctrlclg/ and gas
sectors; they make means available to the CPAS (Public Centres for Social Aid) who use
them for financial support for customers with payment difficulties,

The report of the experts working group "on liberalisation of the electricity sector" was
exiremely severe on the Supervisory Commiltee in its 15 December 1999 report, It
notably pointed out that the main member (Electrabel) is an important member of the
FEB (.Eelgtan Employers’ Federation), one of the supgrv131nghpart1es; furthermore the
committee has been for a long time located in the promises of the Tractebel Group, The
secretariat is financed by the operators under supervision, the latter, moreover, being
almost its only source of information.

At the same time, the national union organisations wearing two hats Foses a problem.
Their role as sectoral union organisations seeking to obtain advantages for wage-earners,
advantages which producers will include in their cost, ts difficult fo reconcile with the
role of organisations representing the interests of residential consumers,

In these conditions, the Experts Group considered that all these factors made the nature
and metheds of the sector’s functioning in Belgium extremely ambiguous,

The transposition of the electricity and %las directives into Belgian law prescribes settin
u}g) a ngw fr? glga)tor - the Committee for the Regulation of Electricity and Gas (installed at
the end o .

The committes has been given an advisory role for public authorities concerning the
orﬁamsatlon and functioning of the electricily and gas market on the one hand and, on the
other, a general monitoring and supervisory task covering the application of laws and
regulations relating to the séctor.

Its Management Comunittee, comprising a President and four other members, undertakes
the operafional management and tﬁe necessary or useful acts for carrying out the CREG’s
tasks. It is supervised by a General Council, which includes among its members
government representatives, representatives of worker and small consumer organisations,
organtlsat:ons representing employers and big consumers, environmental bodies and the
operators.

The CREG is responsible for the regulation of the market for eligible customers. The
Supervisory Committee remains responsible for the captive customer {non-eligible), As
in due cotrse all consumers will become eligible customers, the competenice of the

Supervisory Committee will be transferred o the new regulator.
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Annex XX
France: Move towards Observatories for public service eleciricity

Source: Article 3 of the law of 10 February 2000 relating to the modernisation and
development of the public electricity service (extracts).

A national Observatory for the public electricity service was created under the Economic
and Social Council, to examine conditions for operating the public service. It can issue
opinions on any question within its competence and make substantiated proposals, whick
are made public.

It comprises representatives of each type of customer, authorities making concessions
covered in Article [..2224-31 of the general code for territorial and local authorities
having commissioned a non-nationalised distributor, covered by Article 23 of the above-
mentioned law N° 46-628 of 8 April 1946. It also includes organisations representing the
unions, Electricité de France and other operators in the electricity sector, associations
with economic and social interests and local and nationally elected persons.

It is provided with the means for the accomplishment of its tasks.
A decree lays down the Observatory’s composition and ways of working.

In each region, a regional Gbservatory for the public electricity service has been created
within Economic and Social Councils. The Observatory examines the conditions for
operating the public service and sends its opinion and comments to the Prefect of the
region, the Regional Council and the Higher Electricity and Gas Council.

It comprises representatives of each type of customer, the commissioning authorities
covered in Article £.2224-31 of the general code for territorial and local authorities
having constituted a non-nationalised distributor covered by Article 23 of the
aforementioned law N° 46-628 of 8 April 1946. Also included are representatives of
union organisations, Electricité de France and other operators in the electricity sector and
local and territorially elected persons.

The functions of a member of the Observatory covered by this article are not
remunerated.

A decree lays down these Observatories’ composition and way of working.
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Annex XXTI

France: Example of quality certification in Parisian public transport

Context

RATP (21) has always monitored train delays, fraud, speeding[,:.. The question of
competition led RATP to introduce a quality certification process. The first quality steps,
derived from the United States and Japan, were taken by RATP at the heginning of the
90s. They were mainly directed towards the production aspects (machines,
maintenance,...) in particular as a result of the ISQ 9000 standards.

On the service side, it was necessary to go beyond the dproduction area and note users’
expectations and satisfaction. Service standards were defined in 1997, then monitored
internally, by obliging units to make commitments. The standards are:

- regularity;

- availability of escalators;

- availability of sales efguipment;

- reception at ticket offices;

- cleanliness.

The standards were then measured and centralised by the company, using instrument
Eaélels. Alongside these standards, 1particular commitments were made such as the PARI
R (Cleanliness, Reception, Regularity, Information).

Certification process

The certification process was started two years ago in partnership with AFNOR (22). The
method is organised in four stages:

1 Definition of the terms of reference for certification (quality standards, obligatory
criteria and performance levels), for the metro, bus, RER and changeover points. The
definition was made in partnership between the STP (23), the RATP and consumer
associations (24), at meetings directed by AFNOR.

2 Comparison between customer expectations (service expected) and company
consiraints, a_comparison which, in terms of strategic objectives, provides the
reguired service.

3 Measurement of gaps between: )
- tlﬁg se{rlwce required from the company {objectives) and the service effectively
achieved,
- the service expected by the customer and the service as actually perceived.

The measures pertaining to passengers took the form of satisfaction surveys: one at the
start of the certification process to measure expectation and then one every three years to
measure shortcomings and any change in expectations.

Other measurement of standards is carried out by "mystery customers” (testers posing as
customers) to measure quality of individual’s reception at ticket offices. Other
performance measurements were obtained in real time using IT systems, so that, for
example, the number of delayed passengers or the number of ticket machines and
escalators out of service could be assessad.

(21) RATP - Régie Autonome des Transports Parisiens [Autonomous Parisian Transport Public
Corporation].

(22) Association Francaise de Normalisation [French Standardisation Association].

(23) Syndicat des Transports Parisiens [Parisian Transport Union} (Union of Local Authorities, Authorities
Organising Public Transport).

(24) The associations represented were the FNAUT and the "Léo Lagrange" consumer association chasen
by RATP, STP and AFNOR,
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4 If the results are good, the certificate is issued. At present 20 bus lines and one metro
line out of 14 (line 8) have been certified NF Services. 4 other metro and 20 bus lines
are undergoing the certification process.

The certificate is subsequently renewed every vear. The process is costly for the
company, because often the guality level has to be improved and then maintained in the
long term. The most difficult and costly part of the processes, according to RATP, is
keeping the NF certificate. The difficulties, the black spots are cleanliness and crowded
trains,

The results are sent in to STP and AFNOR (at the time of certificate renewal). Some
instrument panels are then published in the stations. Meetings are also periedically
organised by the metro and bus centres with consumer associations to keep them
informed of the way certification is running and the results of measurements.

Limitations

Owing to the cost of certification, the most successful lines will be the first to be certified.
For example the certification process for line 8 was started by its particularly keen
managet who volunteered to experiment certification. It also happened that the line had
the advantage of relatively modern equipment in good repair, an average passenger load
and an average and unforked length. It was therefore an interesting case. Older lines,
where the gfap to close is wider (fine 4 for example), will not achieve certification in the
immediate future.

In the case of RER, the difﬁculta/ is above all structural. The network is co-managed by
RATP and SNCF. Certifying the RER lines requires partrership with SNCF, which is
lonﬁer to achieve. While waiting, RATP is pursuing its PARI RI:PR commitment, on it’s
A, B lines, by organising regular meetings with passengers in stations, to understand their
expectations, needs for improvements and to present the measurement results.

Géraldine Pilieger
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Annex XXH
France: Start of assessment in the water distribution sector

The water purification and urban transport sectors are mainly run according to the
delegated management principle. An organising authority on a municipal or inter-
municipal scale entrusts a private sector company with the management of the service.
As a result of this model integrated mulii-service companies, such as Vivendi and
Lyonnaise des Eaux, have expanded and have acquired world leadership on the urban
services market,

Delegating a service is in principle offset by the maintenance of the authorities’ public
control. Specifications enable the delegating authorities to include public service
obligations. Public control therefore emerges as an essential condition for the legitimacy
of the delegated service.

Assessment indispensable for effective regulation, has only been modestly developed in
the water sector in France.

Assessment still embryonic

Local authorities have only here and there a%pplied the old municipal code which
prescribes the application ofy standardised specifications, at the time of signature of the
delegation agreement. From the start of the 80s, model specification have replaced the
former standardised specifications. Produced by the Ministry of the Interior, these
"models”" define service quality standards and the effective minimum to be attained.
These specification models, however, are still less binding than the former standardised
specifications, The scheme leaves broad freedom of action to local authorities; they can
fﬁoqse or unilaterally refuse, to abide by the models defined by the Ministry of the
nterior.

At the time of the signature of the concession contract, the authorities can always be
supported by consultants. Among them are the Public Service 2000 association, founded
in 1996 by the AMF (Association of Mayors of France) and the FNCCR (Fédération
Nationales des Collectivités Concédantes et Régies - National Federation of Delegating
Authorities and Corporations). It has the task of aiding the preparation and negotiation of
the delegation of public services. By making experience mutual and guaranteeing
independence of expertise, owing to the absence of a link with operators, the association
provides the local authorities with specific competence in the water distribution and
treatment sector.

The objective of the expertise, supervision and audit is to enable local regulation to make
progress and achieve a balance of strength between delegatees and authorities.

Public Service 2000 support enables the authorities to supervise the service performance
more thoroughly. In particular the conditions for the application of the contract have to
be verified. The methods used are based on the classic practices of financial analysis
g_analysis of yearly accounts, balance-sheets, intermediate management balances and
inancial flows between the group and its affiliates). Technical studies complete the
financial audit. The objective 1s to take into account the age of infrastructure, investment
needs and the maintenance or renewal of installations. The financial and technical audits
support the negotiations, which precede the signature of cedicils to contracts or the
revision of prices and changes in operating conditions.

While rapidly sgreading, audits and expertise practices remain nonetheless marginal
compared with the scale of 15,000 authorities organising the production and distribution
of drinking water.

New legal provisions: Strengths and weaknesses

The 90s were disturbed by irregularities and obscurity of links between delegaters and
delegatees. The application of entry rights, automatic prolongation of delegation
agreements and the danger of lack of symmetry in information between the operator and
the authority are now leading to a revision of the system.
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A series of laws is consequently reframing delegated management: the law of 28 Jarary
1993 on the prevention of corruption and iransparency in economy life, the law of 6
February 1992 relating to Territorial Administration in the Republic and the law of §
F ebruarf' 1995 on public Furchasing and delegation of public service. These laws provide
for the [imitation of the length of agreements (20 years) forbid entry dues and pave the
way for democracy and greater transparency in the management of urban services.

The creation of advisory committees for locat public services in the law for the Territorial
Administration of the Republic, has not been effective; only about 10 active committees
have been noted. Moreover even if the law prescribes annual notification of companies’
financial results, their publication remains incomprehensible for the non-initiated citizen.

The question of supervision, democratic performance assessment of public services and
their managements’ transparency remains without response. The new legislative scheme
has only led to a judicial dimension being given to the regulation 0% local services,
centred on judges and Regional Chambers of Accounts. Only supervision of legality and
financial supervision has been made more thorough. Assessment, the competence of a
municipality, both judge and party, is so diverse and fragmented that it is impossible to
compare water service performance between towns.

‘What prospects?

The series of laws promulgated at the beginning of the 90s shows by their limitations, the
difficulty in cIariE{in regulation; they are based solely on legislative and judicial
provisions, Local authorities remain relativel?r isolated in their regulation activity and
control over ex post legality alone does not lead to effective regulation of the water
service.

The need for an independent assessment structure, is now backed by views shared by all
the parties: local authorities, user associations and also the operators, for whom
assessment is necessary for developing open competition. The Public Service 2000
association, beginning to acquire expertise in the sector, is claiming the assessment task
and intends to develop it in the future,

Consequently the question of the assessment criteria to be used arises. As a first stage it
is a matter of producing expert models so that prices in relation to production cost
structures can be compared. Assessment could aiso be based on technical and quality
criteria (25): network yield, loss rate {ieaks), interrLéFtion rate, rate of installation renewai
user surveys, rate of recurrent complaints, classified by subject, time for replying to mail.
invoicing,...

Lastly, implementation of a comparative assessment of water services must be based on a
reciprocal exchange, sharing the same list of indicators and using the same measurement
methods. The dispersed state services (Departmental Directorates for Agriculture and
Forests and Deparimental Directorates for Equipment) are often entrusted with assessing
water services, A common method for supervising local services is currently in the
process of elaboration at national level. It is an initiative, which must lead to a more
thorough approach to the question of assessment of water services.

Géraldine Pflieger

(25) GUERIN-SCHNEIDER, Laetitia et GRAND'ESNON Antoine, Performance indicators for the

maonitoring and regulation of water services: from choice to application. AFNOR Symposium on 6 May
1999, AFNOR, ENGREF, p. 18.

See the list of criteria in the comparitive tables by sector and country, concerning the water sector in France.




Examples of Good Practice in the Provision
of Services of General Economic Interest

There are well over 10,000 enterprises in Europe engaged in providing services of
general economic interest to customers, the general public and local communities
on a daily basis. They are active over a wide range of sectors and at a number of
different territorial levels — local and regional, national and pan-European. In order
to show the efficiency, innovative approach and special capabilities of enterprises
engaged in providing services of general economic interest, the "Good Practices”
working group has adopted an approach based on the following definition of "good
examples" of the work of enterprises engaged in providing services of general
ecornomic interest.

"Good examples” of the provision of services of general economic interest are
organisations or bodies that have created some kind of added value for
consumers and public authorities that cannot normally be provided (or not as
efficiently) in another form of organisation.

The working group sent a letter to enterprises engaged in the provision of services
of general economic interest and their national associations to explain the purpose
and conduct of the study. In addition, based on the above definition the letter
explained to the enterprises what a good example is. To illustrate this, in the
appendix to the letter the working group outlined three categories of good practice
in the form of the following questions:

1. In what way are public utilities developing new, more innovative or
additional services of general economic interest, and what methoeds are
they using to define objectives precisely and to menitor their
implementation?

2. How is the general economic interest being served by the internal
organisation and management practices of enterprises?

3. How are public authorities and enterprises increasing their economic
efficiency in implementing objectives for services of general economic
interest?

Also, a form was attached to the letter in which the enterprises were asked to
present in a few words their main activities and their good practices and to name a
contact person for further information. There was little response to this request,
which was sent to the National CEEP sections, most CEEP-affiliated enterprises
and other associations of providers of services of general economic interest,

However, a large number of examples proposed by the enterprises contacted did
not fulfil the defined criteria. For example, a number of enterprises submitted
commercial initiatives that could only be regarded as marketing campaigns aimed
at increasing competitiveness. Some examples are:
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Improved access to the services of the enterprise, e.g. by e-mail and e-
commerce (these examples were not considered as good practices, because in
this context only better techmical possibilities for the use of the existing
services were created, while further objectives, such as territorial cohesion,
were not to be achieved)

—  Easier payment, again by e-mail (same reason for the non-inclusion in the
good practices as above)

—  Additional services aimed at increasing customer loyalty, such as special
price reductions for customers (in particular customer loyalty programs as
conventionally practised in competitive markets)

—  Marketing campaigns, including sponsorship campaigns (the submitted
actions were essentially those which are generally practised on the market, so
that they could not be considered as good examples in the meaning of the
above definition).

A large number of enterprises submitted examples that, in effect, gave the actual
purpose of the business as an example of good practice. Among this group were
enterprises involved in urban development, but it also included service companies
in the public banking, transport and energy sectors. Close scrutiny of these
submisstons revealed that they did not meet our definition of "good practices",
even though they all described innovative measures that had led to improvements
in performance, quality and cost of the services offered.

The working group was forced to conclude that a fairly large proportion of
enterprises engaged in the provision of services of general economic interest had
not ‘spontaneously seen any difference between their "normal" practices, which
they regarded as "good", and "good" practice in the sense of the definition given
above. This led the working group to look for the reasons behind this phenomenon,
as we had expected this particular group of service providers to make a precise
distinction.

One likely explanation is that enterprises that provide services of general economic
interest have a different self-image than purely commercially-orientated
enterprises, and that in some cases this leads them to believe that their services
should a priori be evaluated differently from those of purely commercial
undertakings. This conclusion has apparently led some enterprises to regard their
"normal” everyday service, i.e. the purpose of their enterprise, as "good practice”.

Another possible reason is that a clearly defined national concept of "service
public" and services of general economic interest — as in France, for example -
does not exist in all Member States. This does not mean that there is no
comparable organisational framework in these Member States, but because these
services are sometimes defined on a regional or municipal basis rather than by
central government (and even this may only apply to certain economtic sectors),
and because of the extreme diversity of practices due to differences in traditions
and behaviour, it is difficult to adopt a uniform set of criteria at European level.
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 However, the main reason for the relatively small number of examples of "good

practices” received may well lie in the fact that many companies are currently
focusing their efforts on fighting market competition. Providers of services of
general economic interest have recently come under severe pressure to adapt to
market conditions, and in some cases this may have relegated the importance of a
most extensive development of these services to the background. Competition
forces enterprises to improve the quality of their services, increase efficiency and
cut prices. Competition is probably the most effective means of bringing this
about. However, beating the competition should not be regarded as the sole
objective of providers of services of economic interest. Rather, market forces
should help them to find ways of providing their services more efficiently and of
promoting social and territorial cohesion in their role as providers of services of
general economic interest. These enterprises have a special function that goes far
beyond simply providing services that could, in principle, be provided by
"anyone”.

One of the recommended conclusions of this working group is consequently: that
the Community on the one hand and Member States and enterprises on the other
have to pay an increased attention, within the conditions of market competition and
with its help, to invigorate the obligation imposed by Article 16, which plans to
establish principles and conditions that enable services of general economic
interest to carry out theirs missions in a way that promotes and increases social and
territorial cohesion in the Member States and in the European Union as a whole.

In addition, it should be mentioned at this point that the work of the "financing
services of general econoimic interest" and "performance assessment of services of
general economic interest” CEEP-CIRIEC working groups in particular has
already included examination of other interesting practices of several providers of
services of general economic interest.

Taking the above into account, we have provided below a number of examples of
enterprises that are setting exemplary standards of good practice in the provision of
services of general economic interest. The examples are presented in accordance
with the following criteria;
I. Social cohesion
[I. Territorial cohesion
IT. Access to services and level of service guarantees
IV. Customer care and involvement
V. Cooperation between providers of services of general economic interest
V1. New services
VII. Environment
VIIL. Employees and conditions of employrnent
Most of the examples could not be fitted into one sole category, as they contained

elements of several categories. Each example therefore appears under the heading
that best corresponds to the main area of "good practice" to which it relates.
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EXAMPLES
L. Social Cohesion

Apart from Article 16, Article 2 and Article 3, paragraph 1, k of the EC Treaty also
identify social cohesion as a Community goal. The "Points d’information
médiation multi-services de Lyon" [Lyon multi-service information and mediation
points] are a good example of the type of special contribution that can be made in
this area by providers of services of general economic interest, as the programme
aims to improve social cohesion in a problem urban region, where it has provided
easier access (o its services.

Les Points d’information médiation multi-services de Lyon, France

The Lyon multi-service information and mediation points are premises shared by
partners who have jointly organised a presence in the community in order to meet
the needs of certain people with problems. The other partners are EDF, La Poste,
transport companies and community sponsors. The aim is to ensure that people
who are destitute are better served by a joint response situated in one place. The
work carried out with the association "Partenaires pour I'emploi” [Partners for
employment] has allowed a detailed action to be conducted in order to provide
information on controlling cost (telephone, electricity, etc.). This association is
closely linked to the 8th district council and is intended to assist people on a long-
term basis out of the labour market. It has also helped to reduce debt and
insolvency due to the creation, within each neighbourhood, of a new sense of
community allowing people to get closer, problems to be heard and appropriate
responses to be given.

IL. Territoriat Cohesion

Article 16’s emphasis on the "territorial" element points to the fact that services of
general economic interest can help to remove the disadvantages afflicting a
number of individual regions by improving infrastructure. The following three
examples from economically deprived regions demonstrate how providers of
services of general economic interest can help redress the balance and improve
conditions.

1. Borlinge Energi A.B., Sweden

A good example for the efforts of local governments in improving their territory is
the Borlénge example. Borldnge is situated in an area with a decreasing number of
inhabitants which needs to be made more attractive to current and incoming
inhabitants. This is a task for Borlinge Energi A.B. In order to support the
municipality of Borldnge, its citizens and businesses in the region, this local public
enterprise provides traditional infrastructure services of general economic interest
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such as energy, water, waste, construction and goods management and also creates
innovative services such as high speed telecommunication/fibre-optic cables for
households and industries. Borldnge Energi A.B. is efficient because it takes
advantage of the synergy effects from energy, water, construction and waste using
public tenders procedures to find the best service provider. All the fields of
activities are run under market conditions and always with concern for the
environment. A concrete example of local environmental work is the establishment
of environmental contracts between Borldnge Energi A.B. and businesses in
Borlinge and its surroundings. The contract guarantees delivery of
environmentally friendly products and services so that the customer can sort at the
source and reduce his waste and lower his consumption of water and energy.

2. Société d’Economie mixte d’exploitation du centre multifonctionnel des
Télécommunications avancées {SemProtel), L.a Réunion

The mixed-economy operating enterprise of multi-functional centre for advanced
telecommunications is based on the island of La Réunion. The company is engaged
in the construction of a satellite communication system on La Réunion.

La Réunion is some 10,000 kilometres from Paris. As early as 1992, at a time
when telecommunications services were still monopolistic, SemProtel proposed to
set up a teleport to permit satellite telephone services and other forms of
communication. When France Telecom granted SemProtel authorisation to operate
a public telephone system, the company started operating its teleport. This consists
of a satellite dish measuring 7.3 m in diameter that is fitted with equipment to
transmit and receive radio signals. The system not only enabled the inhabitants of
La Réunion to use the latest telecommunications possibilities, but it also made call
rates much cheaper than those of France Telecom. Once this system was set in
ptace, SemProtel sold the facilities to a private operator ("Informatique et
Télématique") who operated the system, while SemProtel confined its work to its
role as a provider of services of general interest, such as the observation of the
telephone market in the Indian Ocean region.

Thanks to its initiative, SemProtel gave La Réunion access to the new information
and telecommunications technologies at an affordable price. In fact, had it not been
for SemProtel, La Réunion would presumably have only much later gained access
to these state-of-the-art technologies.

3. Highways with "shadow" tolling — SCUT (without charging its user).
The Portuguese case

The framework

The 1998 Portuguese Road plan defines and organises the national road network,
specifying the technical characteristics of each road group and establishing the
priorities for its construction. According to this Plan, there is 2 main network of
2,600Km Itenerérios Principais (principal [teneraries — PI) that link the cities and
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major harbours as well as the main land borders. This network completes itself
through another structure of complementary roads, Itenerdrios Complementares
(Complementary Iteneraries — CI) that insure the intra-regional and major city
connections. The complementary network has nearly 3,200Km. There is a third
group, called "estradas Nacionais" (National Roads — NR), with 5,500Km, that has
the same purpose as the CI but with inferior technical features, the existence of
cross-roads being the most notorious one.

These three road groups are contemplated in the Portuguese Road Plan. In addition
to these networks, there are local roads, streets, etc., whose construction and
maintenance usually falling within the responsibility of the local authorities.

The P1 plus the CI add to 5,800Km and they are the main frames of the Portuguese
Road Network. Of these, 3,000Km exist or are designed as highways.

Historically, the investments were made according to three different classes:

- Direct State investment

- Mixed investment

- Mixed financing public Contest for the construction, maintenance and
concession management of the new bridge over the Tagus River.

In spite of the significant financial efforts made since Portugal has joined the
European Community, presently, it still lacks 1,000Km of PI (36% of PI), of which
more than 800Km are highways, and 1,900Km of CI (58% of CI).

The European competition rules impose an international public contest for
highway construction ; namely, the new toll highway concessions.

The involvement and seizing of private investment to construct and maintain new
toll highways

During 1996, the Planning and Public Works Ministries worked out an integrated

analysis of the necessary strategies and policies to tackle this vast and complex
problem.

The Government opened an international public contest for a 30-year concession,
for the financing, construction and maintenance of a 360 km long highway. The

Concessionaire Company has the right to collect the toll and highway exploitation
income. The Government set the Km toll charge.

In many cases, this attractive and liable solution presents some difficulties,
summarised as follows:

Technical Problems;

Deficient traffic prevision, which renders fallible the price per Km set by the

Government and hinders consistent proposals presentation by the concession
applicant Companies.
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—  The Portuguese Law requires the existence of a toli-free road as an

alternative to a toll highway, which generates, in many cases, large State
investments.

Besides technical reasons, there are impoitant political reasons:

The implementation of this kind of concession has some advantages for the Private
Sector as long as the toll-based traffic flux is assured, which only happens in the
most developed areas.

In the less developed regions, the toll, in line with the reduced traffic flux, would
be so high that it would discourage its possible users.

Aiming to achieve a better economic and social cohesion, the Government has
decided to favour the use of tolled highways along the Country’s seaside (richer
and better developed) reserving the toll-free highways for the interior. When
planning, it has elaborated development case studies with scendrios of wealth
growth and development within inland regions, predicting also a future toll
payment for the present less developed regions.

Thus, the highways within these regions must be free of charges for its users,
although the State assumes the compromise to pay its use to the Concessionaire
Company.

The "shadow payment” concept

Resulting from the analysis of the applicant’s proposals to highways concession
contracts, the State, as regulating Institution, approves the scales for toll taxing
according to the vehicle category and to the Km covered. There is a comparison
element between the proposals of the concession financial conditions (for a 30-
year period) and the appraisal of the State disbursement for the highway
construction and maintenance taking into consideration the possible return on toll
payment. This operation is cailed "State Sector Comparing".

The adoption of the private concession model to construct and maintan highways
against the receipt (real or virtual) of tolls has several advantages vis-a-vis the
traditional practices:

~  In previous procedures, the State performed several contracts concerning:

- The project

- The building contract job

- The maintenance

- And possibly, other contract services, such as advertising, etc.

—  The present contracts are -established with a sole Entity that copes with all
stages and handles several sitmations,
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This concentration anticipates by far (in several years even) the general works
conclusion and increases significantly the global efficiency planning, the works
execution and the highway management.

Furthermore, in the concession contract it is possible to establish premium and
penalty clauses for the Concessionaire Company. For instance:

Bonus/Fining:

- Reduced accident rates or higher than the remaining network;

- Higher or lower than the average annual number of hours of closed lanes,
agreed by contract, and considered indispensable for the convenient
maintenance and preservation;

- Maintenance and construction risk contractual determination, pertaining to
the State the attribution of "Force Majeure” risks (weather-related
catastrophes, earthquakes, and wars), being the remaining attributed to the
Concessionaire Company.

The State payments to the Concessionaire Company, are in accordance to
electronic registered traffic measurements, and do not worsen the State debt,
because in the National Accounts those are considered as mere "Service payments"
(according to the EUROSTAT criteria).

III. Access to Services and Level of Service Guarantees

Easy access and a guaranteed level of service are particularly important for their
lasting effect on the community. The following four examples show how providers
of services of general econornic interest can use the tools of the market to increase
efficiency and make significant contributions towards improving (ransport
infrastructure and developing services in the power supply sector. Finally, the
example of Stadtsparkasse Kéln shows that even in a changing market, services of
general economic interest can be provided in the banking sector.

1. AVE-RENFE, Spain

In 1994 the Spanish enterprise AVE-RENFE introduced a programme on its short
and long distance railway networks to improve the punctuality of its service and
increase customer satisfaction. If trains run more than 5 minutes/hour late,
customers are entitled to a refund of the cost of their ticket. As soon as it becomes
apparent that a train is delayed, customers are informed that their train will arrive
over 5 minutes late. They are advised that they may claim a refund and given
details of the procedure.

Season ticket holders are also entitled to a refund. For monthly season tickets this
1s one-sixtieth, for Monday-Friday monthly tickets one-forty-fourth, and for 10-
Jjourney tickets one-tenth of the ticket price.
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The company also writes to affected cusiomers to apologise for the delay and B
provide details of the refund procedure.

All delays over 5 minutes per hour are investigated and analysed by AVE-REN.F.E.'

The programme has resulted in a very high level of punctuality, and a censistent
punctuality rate was achieved each year between 1994 and 1999, In 1999 only
0.3% of trains ran over 3 minutes late, and only 1.4% of express train journeys
were subject to a delay of more than 10 minutes.

Figures for the period 12 September 1994 to 31 December 1999 show that out of a
total of 75,177 trains, 203 (0.27%) were subject to the delay mentioned as above,
affecting 54,045 (0.26%) of a total 19,278,814 passengers. A sum of 263.3 million
pesetas (0.27%) was refunded from revenues of 99,825 million pesetas (including
VAT).

2. Electricité de France: Appointment of a Mediater, France

In November 1998 Electricité de France (EDF) introduced a service called
*Médiateur EDF" [EDF Mediator], with the dual aim of improving
competitiveness in the areas of price and product quality and providing a high
standard of public service.

The Mediator has 4 main tasks:

- He is responsible for maintaining good relationships between the enterprise
and outside associations, particulariy consumer associations, professional
associations, "chambre consulaire” and important state and economic groups
and institutions.

- He acts as an arbitrator in disputes between EDF departments and external
parties to help defuse potentially difficult situations.

- He can be used as a final resort for settling disputes within the company.

- He makes recommendations for improvements in the company’s procedures,
working practices and public announcements.

The Mediator needs to be largely neutral in order to carry out this role. He is
therefore not involved in the day-to-day activities of the enterprise and is also
permitted to seek outside assistance. He is supported inside the company mainly by
its regional offices, which assist him in his contact with EDF’s external partners.

In addition to his work with customers and customer organisations, the Mediator
also deals with individuals or companies who complain about or are affected by
the company’s work (cable laying, etc.).

The Mediator produces an annual report of his activities containing details of any
matters of significance, including solutions to disputes. The report alse analyses
the problems he has dealt with and the methods used to resolve them. The
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President of EDF and external partners of the company, particularly interest
groups, receive copies of his repoit, and associations are asked for their views and
comiments.

The use of an independent intermediary means that disputes can be settled,
contacts with interest groups can be cultivated to gain feedback, analysis of
disputes can be used to avoid future areas of conflict, and the overall performance
of the enterprise in its role as a public service provider can be improved.

3. Office of Electricity Regulation, Great Britain

The Office of Electricity Regulation {(OFFER) carried out an investigation of the
information provided by public electricity suppliers on customer service and
network performance in 1994, This investigation indicated variability in approach,
procedures, rigour and interpretation of the standards of performance. The director
general of Electricity Supply subsequently decided to engage consultants to review
companies’ systems in order to

ensure consistent reporting and that procedures exist and be followed
- assess the extent of the deviations

- consider the comparability of the companies’ performance returns
advise on how comparability could be improved.

The consultants found that there were weaknesses in the public electricity
suppliers’ procedures for reporting on the standards of performance. The type and
degree of these weaknesses varied from company to company; but the consultants
concluded that there were steps which OFFER could take to provide guidance so
that companies reported on a consistent basis. Such guidance, they felt, should
provide greater assurance that the standards would be applied uniformly across the
public electricity suppliers.

OFFER publishes a report which contains standards of performance. The director
general sets standards of performance for public electricity suppliers on the
provision of electricity supply services to customers. The standards are set
following consultations with suppliers, the electricity consumer committees and
other customer representatives.

There are two types of standards:

guaranteed standards set service levels that must be met in each individual
case. If the company fails to provide a level of service required, it must make
a payment to the customer affected.

- overall standards cover areas of service whereas it is not feasible to give
individual guarantee, but appropriate to assure customers in general that
companies will provide determined levels of service.
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One of the main purposes of the standards is to set a common framework for
customer service by the companies. This framework is intended to ensure a
minimum level of service for ali customers and to encourage companies to aim for
higher levels of performance.

OFFER has proposed in its annual report and in consultation papers a lot of
improvements to the guaranteed and overall standards aimed at ensuring a higher
level of service for customers. By this and by the effect of publishing failures of
companies, OFFER contributed to improving the technical performance of
electricity supply as well as customer service and the promoting of an efficient use
of electricity.

4. Stadtsparkasse Koln, Germany

Stadtsparkasse K&ln is a municipal institution operating under the municipality of
Cologne which, according to paragraph 1 of its statutes, is & "nonprofit public
entity having legal personality operating in the general interest”. ’

While the private banks are increasingly withdrawing from the full-coverage
services sector due to insufficient profits, Stadtsparkasse Kéln has over 100
branches and 19 advice centres on the territory of the city of Cologne.
Stadtsparkasse Koln operates under an obligation to accept customers which is not
imposed on private banks. As of 30 June 1999 it had 394,248 private current
accounts, including 33,966 credit balance accounts. Of these, 11,407 were held by
persons receiving social benefit, which accounted for 33.58% of the total. The
holders of these accounts and account holders from other economically deprived
segments of the population have greater need for advice than others.
Stadisparkasse Koln provides for these needs with an extensive network of
branches and specially trained staff.

One particularly important aspect of the activities of Stadtsparkasse Kéln is the
promotion of small business enterprises. Compared with around 2,000 loans
granted to large corporations, Stadtsparkasse Koln granted some 50,000 loans to
borrowers in the SME sector. When one considers that the private banks have
effectively halved the proportion of credit granted to small business enterprises
since the start of the 90s from 30% to 15% because of their commitment to the
shareholder value principle, one gets.some idea of the extent of Stadtsparkasse
Kéln's commitment. It has undertaken a serious commitment to promote the
setting-up of new enterprises and encourage young entrepreneurs. In its central
department responsible for "the promotion of new enterprises”, 15 experts work
with the financing of new enterprise projects including the provision of public-
sector funding packages of all kinds. At the present time, 500 young enterprises.are
receiving advice on all matters relating to credit, investment and services. The
"enterprise advice" department has experts on hand to provide advice in economics
and finance, consultants in technology and the environment with a background in
the natural sciences and also media consultants. The services offered by
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Stadtsparkasse Koln to persons wishing to set up new enterprises include in
particular:

- the provision of sectoral information

- the organisation of the start-up concept

- arranging partnerships and takeovers through enterprise fairs

- advice on applying for public funds, completion of applications and the
application process

- arranging useful institutional contacts

- designing an optimum financing concept

- financing of start-up projects

- specialised advice for new enterprises and young entrepreneurs by a team of

experts.

In business year 1998, a volume of well over 50 million DEM in loans was
reached with around 350 businesses. Between 1994 and 1999, around 5,000 new
jobs were created in 1,500 assisted new enterprises.

In addition, Stadtsparkasse Kdéln is involved in many private and public initiatives
aimed at encouraging new enterprises projects or that it has initiated. These
support services have led to the formation of a neiwork in which the different
contact partners work together on solutions that suppiement each other.

IV. Customer Care and Involvement

Under market conditions, customer involvement in improving services of general
economic interest is practically a necessity, as it not only increases their
satisfaction level but also enables them to make an active contribution towards
reaching objectives and directing the process. AEM SpA Cremona is a good
example of this approach. Another example is that of Stockholm Vatten AB, which
has also provided improved environmental services for the processing of waste
water through customer involvement.

1. AEM SpA Cremona, Italy

The activities of Azienda Energetica Municipale SpA di Cremona (AEM SpA), a
wholly owned subsidiary of the municipality of Cremona, cover local public
transport, the supply of gas, water and eleciricity and the disposal, recycling and
treatment of waste.

AEM SpA has developed an integrated waste management systern. The local
authority collects different types of refuse separately (paper, plastic, glass, cans,
etc.). Organic waste and metals, which comprise approximately 35% of the waste
collected, are recycled. 60% of waste is burned to provide electricity and heat in a
state-of-the-art combined heat and power plant, and only 5% is dumped at
controlled sites.
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This system has reduced the number of landfill sites required by municipality of
Cremona, and the authority has an excellent emissions balance sheet. Finally,
AEM SpA’s high level of efficiency is evident from its per kilo cost for domestic
refuse, which is low compared to France and Germany (350 ITL in Italy,
approximately 500 ITL in France and approximately 900 ITL in Germany).

AEM SpA is particularly keen to improve its performance in the area of selective
waste collection and to this end has introduced an incentive scheme called "Ciclo
& Riciclo”. Points are awarded at refuse collection points for each kile of refuse
sorted into separale categories, and these points can be used to gain discounts on
public transport and parking season tickets or to obfain a range of gifis that
includes televisions and bicycles. Last year, 20,000 bonuses in the form of
discounts or goods were awarded. The scheme aims to encourage the public to
adopt a responsible autitude towards waste disposal, although the incentives do not
include rebates on refuse charges. The number of bonuses awarded and the low
proportion of refuse dumped prove that the scheme has been successful in gaining
active public cooperation in recycling.

2. Stockholm Vatten AB, Sweden

Stockholm Vatten AB is owned 7% by the City of Stockholm, 91% by
Stockholm’s Stadshus AB and 2% by Huddinge municipality.

Stockholm Vatten AB operates the public water distribution and purification
network in Stockholm and Huddinge. Its activities extend to the production and
distribution of drinking water, the collection and treatment of waste water, and the
restoration of lakes in its operating area. The company supplies drinking water to
Stockholm, Huddinge and 9 swrounding municipalities, and receives waste water.
from 6 surrounding municipalities.

An important aim of the business of Stockholm Vatien AB is to ensure that the
customers are happy with its service. Stockholm Vatten AB tries its best at all
times to speed up repairs and reduce the number of complaints. It is equally
important to increase water consumers’ awareness of the link between the
environment and what ends up in the waste water.

The environmental and quality management system is on the further development.
During 1999, the company as a whole was involved in the work of establishing
quality routines and insiructions which will exist primarily in electronic form.
Around 30 persons were designated as environmental and quality coordinators and
the first internal anditors were trained.

Complaints and questions from customers have increased since these date began to
be collected in 1988. The procedure for recording was tightened in 1999 in line
with the city’s quality strategy. The aim is to make complaints rapidly accessibie,
so that the company can keep abreast of criticism and put right any defects. There
was a significant increase in complaints about service interruptions. The number of
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water leaks also increased during 1999. It will be possible to process complaints in
GIVAS, the geographical information system which is being developed within
Stockholm Vatten AB for the efficient processing of pipeline information and
environmental data, and to increase the standard of service provided to customers.

Of a total of 566 service interTuptions that took place in 1999, 19 incidents, or 3%,
continued for more than 10 hours. Targeted measures are undertaken
systematically in order to increase quality in problem areas and a plan to increase
the reliability of the supply to major customers will be in place in the year 2000.

Complaints arriving from sewage problems were reduced by 18% to 480 compared
with 1998. Only 96 properties were affected by more than one blockage over a
period of two years. The target was 175, The total nurmber of blocked sewers was
similarly reduced by 101 to 421. The pipes are now flushed to a greater extent than
previously.

The sewage treatment plants need to transport 70 tons of sand and litter every
week. A dumping charge of 250 SEK per ton will take effect from the start of the
year 2000. This represents increasing costs of approximately 18 million SEK.
Total ban on the dumping of organic material on waste deposits will come to force
in the year 2005. Information campaigns are being mounted in an effort to increase
awareness and create commitment to cleaner waste water. The antumn campaign
ran on poster sites in the underground and in the streets. The theme of the
campaign was “Very bad!" (litter flushed down the toilet) and "Very good!" (litter
to the waste bin). The campaign attracted attention and created excellent
opportunities for dialogue with customers. Stockholm Vatten AB public relations
officers for schools met 10 times more than 5,000 pupils, and approximately 6,000
persons from at least twenty countries took guided tours at sewage treatment
plants. The annual telephone survey conducted among people selected at random
reveated that only 45% of consumers never flush litter or chemicals down the
toilet. This was an improvement of 2% since 1997, but the target of "at least 50%
of customers” has still not be met.

Chemicals, medicines and other substances which find their way into the sewers
present direct environmental problems, since they can influence sewage treatment
by reducing the opportunities for returning siudge to agricultural land as part of a
natural cycle. A series of information brochures targeted directly at three different
sectors was produced. These were sent out to environmental officers at engineering
companies, printing companies, laboratories and municipal departments. A
campaign about the toxic heavy metal cadmium was targeted specifically at artists
and art colleges in order to increase their awareness of how they can protect health
and environment by disposing of paints containing cadmium in the correct way or
by choosing alternatives.
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V. Cooperation between Providers of Services of General Economic
Interest

Cooperation between providers of services of general economic interest can
increase the value of an individual service many times over. Service providers may
Jjoin forces with providers from other sectors or form parinerships within their own
sector, The Miinchner Verkehrs- und Tarifverbund GmbH is a good example of
successful cooperation between regional public transport operators.

Miinchner Verkehrs- und Tarifverbund GmbH, Germany

Miinchner Verkehrs- und Tarifverbund GmbH (MVV) is organised in the form of
a traditional association of supervisory bodies which are the Free State of Bavaria,
the State {Land) capital city of Munich and 8 State (Linder) districts. Its integrated
transport system was launched on 28 May 1972.

MVV’s service area covers 50,471.32 square kilometres with a population of
approximately 2.5 million. Its route network covers 4,639 km, of which 443 km
are served by suburban railways, 4,047 km by buses and 149 km by
trams/underground.

Around 1.8 million passengers a day use the services operated by MVV transport
companies, which include the public transport utilities of the city of Munich,
Deutsche Bahn AG, Regionalverkehr Oberbayern GmbH and 50 private
companies. This represents an extremely high market coverage in proportion to the
number of inhabitants compared with similar areas.

The heart of the MVYV transport system is its rapid rail network, consisting of the
suburban and underground railways, and this is complemented by a dense network
of trams and local and long-distance buses. The network, particularly the rapid rail
network, is constantly being extended, providing ongoing improvements in local
public transport services,

Apart from the density of its route network, another important factor in MVV’s
success has been the fact that timetables for the various forms of transport are
synchronised. Services are timed to ensure that passengers can reach a given
destination without unreasonable long waiting periods. MVV is currently
introducing trams timetables with a maximum 10-minutes frequency, and the
different modes of transport within the city of Munich itself run at even shorter
intervals.

Another key element of the integrated system is coordinated route planning for
suburban railways, trams, urban and regional buses.

The decisive factor in the system’s success, however, has been the introduction of
an easily understood, uniform fare structure in the whole covered area, Customers
only need to purchase a single ticket for any journey within an area covering over
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100 km from east to west and 160 km from north to south, even if a number of
different modes of transport are used. With a radically simplified fare structure,
transferable season tickets, ticket machines that provide a wide range of cashless
pavment facilities, an Internet information service and a virtual call centre, MVV
offers its customers a high level of service in the area of ticket purchase.

In summary, MVV provides:

- a cocrdinated routes planning,
- a uniform, synchronised timetable for all transport modes,

- a uniform fare structure that allows customers to use a single ticket for any
journey within its service area,

making it a good example of an efficient regional public transport network in an
important region of Europe.

VI. New Services

Providers of services of general economic interest need to work constantly at
improving the forms in which they provide their special services and at increasing
access possibilities for customers and users. The examples of Postecom SpA and
La Poste demonstrate how new services can be made readily available to
customers everywhere, particularly to sections of the population that might
otherwise be excluded from using them. Another example, that of Kdlner
Verkehrs-Betriebe AG, demonstrates how a public transport enterprise can provide
improved mobility using new market possibilities. The example of
"Transilien*SNCF" shows how the subjective feeling of insecurity that many users
of public transport have can be combated.

1. Postecom SpA, Italy

Postecom SpA is part of the Poste Italiane group and was founded in August 1999
to market both group and third-party network services. It uses Internet technology
to provide universal financial and telecommunications services of the kind
traditionally offered by post offices. Apart from the usual services offered by IT
companies, Postecom SpA has introduced three new services:

on-line payment of public utility invoices (water, gas, electricity and
telephone);

- free public Internet access and e-mail facilities at post offices;

- electronic versions of traditional post office services and an officially
certified secure gate for on-line shopping, access to major e-commerce
websites, etc., all provided on Poste Italiane’s Internet portal.

Fostecom SpA’s objective is to find new and profitable ways of fulfilling its
obligations as a public service provider in the postal sector. This has enabled it to
improve the quality of traditional services, and the additional revenue generated by
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these new activities (financial transactions, delivery of goods, website advertising)
is used to maintain its universal services. At the same time, e-commerce
enterprises linked to the system are receiving more business, largely as a result of
the widespread opportunities for access provided in the majority of Italy’s 14,200
post offices.

It should be emphasised that the company has adopted an explicit strategy of non-
selective provision of these services. Some services (such as money transfer) are
offered at competitive prices compared with the banks. Postecome SpA is not
irying to achieve a high degree of vertical integration in the value chain, instead it
wishes to bring about improved economic efficiency and encourage the
development of new products and applications in goods and services distribution.
Postecome SpA’s objective is to play a part in the development of these services
by combining high technological and security standards with easier access to new
communications med:a.

Postecom SpA’s new services will be in full-scale operation by the yéar 2000.
2. The business policy of La Poste in deprived urban areas, France

In March 1999, as part of a wider attempt to improve its performance in meeting
the needs of its users and fulfilling its public service obligations, La Poste signed
an agreement with the leading trades unions committing it to pursue a specific
commercial policy for deprived urban areas. The French local authorities have
identified 740 of these areas, and special development programmes have been
introduced. As the provider of an essentiai public service, La Poste plays an
important part in the daily life of these communities. La Poste has undertaken a
programme of maintaining existing post offices and opening new offices in order
to provide equal access to all users of its service in accordance with the principle
of equality. At least 10% of the measures implemented under this programme will
be carried out in deprived urban areas. An annual budget of over 20 million francs
has been earmarked for the programme.

in addition to its policy of establishing a physical presence, La Poste has also
introduced a special recruitment and continuing training programme for staff to
encourage them to provide a more customer-friendly service and a higher level of
assistance to the public, and to play part in fostering good community relations and
local partnerships.

In addition, La Poste has recruited over 3,200 new members of staff, of whom over
2,300 are working in post offices as customer assistants. 14% of these customer
assistants are employed in deprived urban areas. Their job is to provide
information to customers on La Poste’s services, the introduction of the euro and
access to information sites and electronic mail via the Internet, to show them how
to use the machines, help them with documents drafting and refer them to other
public services as required.
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Over 700 of these 3,200 new members of staff work as postal delivery assistants,
and 43% of this group work in deprived urban areas. They help the postmen on
their rounds and make an active effort to establish contact with members of the
public. They are encouraged to use their initiative and can report problems, such as
the poor state of buildings in a particular area, which may be evident from the state
of its post boxes, to the relevant authorities.

There is also a special continuing training programme for staff working in
deprived urban areas to help them manage stress and conflict and give them a
better understanding of the symptoms of social exclusion. This enables staff to
provide a more customer-friendly service and avoid problems with customers. The
role of the postal employees is enhanced, and staff can become more involved in
the life of the community.

Finally, La Poste has also linked up with other service providers, particularly
providers of public services, to help develop local economies. One of the main
aims of this type of cooperation is to improve access to these services.

3. Kdlner Verkerhs-Betriebe AG, Germany

Kolner Verkehrs-Betriebe AG is owned 10% by the city of Cologne and 90% by
Stadtwerke Koln GmbH (which is 100% owned by the city of Cologne). It
operates in the territory of the city of Cologne (1 million inhabitants) and provides
local public transport services with 15 lines of tram and light-rail system and 42
bus lines and in 1999 carried some 230 million passengers in the territory of the
city of Cologne. Kdlner Verkehrs-Beétriebe AG is linked to the Rhein-Sieg
transport association, which provides transport services in the greater Cologne-
Bonn area with synchronised timetables and a uniform fare structure.

Kolner Verkehrs-Betriebe AG sees itself as a complete provider of services
assuring the mobility of the citizens of the city of Cologne. With its extensive
network of lines with 282 kilometres of tram and light-rail system and 441
kilometres of bus lines, which are served with high frequency, Kolner Verkehrs-
Betriebe AG enables every citizen of the city of Cologne to reach any point in the
city from early morning until night-time within a reasonable time. It thus provides
a system that can be considered as a real alternative to individual transport.
However, in spite of this extensive transport system, there are still situations in
which the users of Kélner Verkehrs-Betriebe AG have to rely on the use of a car,
for example to transport large objects or simply to go on holiday.

Kolner Verkehrs-Betriecbe AG has therefore set up, together with CarPool®
GmbH, a service for a closed group of users (i.e. all their subscribers). This service
allows all subscribers to Kolner Verkehrs-Betriebe AG to hire at very cheap rates a
vehicle of their choice, which can be anything from a small car to a limousine or a
van to transport furniture.
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To use the services of CarPool®, subscribers receive a CarPool® card when they
register and show their driving licence and then sign a direct debit agreement. The
card is then activated. Initially the vehicles will only be available in the district of
Deutz, but from January on 4 additional districts of the city of Cologne will have
vehicles available for hire 24 hours a day. The customer pays only the time during
which the vehicle is used, and there are no minimum rates or monthly rates. The
charge to hire a Renault Twingo for a day is around 45 DEM, and if the vehicle is
used for more than one day an hourly fee of 4.50 DEM is charged. For short-term
hire when the vehicle is returned before 11 a.m. on the day when it is hired, the
charge is only 29.50 DEM. The licence plate is antomatically registered when the
vehicle leaves the garage. The same happens when the vehicle is returned. The
charge is withdrawn from the customer's account every week according to duration
of use. With this service, Kélner Verkehrs-Betriebe AG wishes to further develop
its mobility management for the citizens of the city of Cologne in order to provide
improved customer lifetime value.

4. Transilien*SNCF, France

With the help of the Syndicat des Transports Parisiens (STP) and the region of Ile-
de-France, the SNCF has set up a program to do something about the subjective
feeling of insecurity experienced by many passengers on public transport. The
main elements of the program are as folows:

the busiest stations, i.e. normally those located in zones 1-5 of the orange card, are
gradually being opened up until the departure of the last train so that the personnel
can be seen by passengers — and by potential delinquents — to be working in the
stations. In addition, extra security personnel are posted in the stations — also with
a visible presence. In this way the passengers on the last trains can be sure to have
a member of staff on hand at all times. As of the end of 1999 the program had been
implemented in 92 stations. There was also a change of atmosphere on board the
trains as an accompanying service was offered in zone 5 of the orange card from 9
p.m.

To improve the security of passengers, they were invited .to occupy the first
wagons of the train. This also applied to the platforms, because in this way
passenger safety could be guaranteed more effectively. The program has been
accompanied by the installation of technical assistance and surveillance devices,
such as emergency telephones and surveillance cameras.

To man the receptioh and information stands in stations, 800 additional jobs have
been created, 400 with government funding and 400 by the SNCF itself. These
measures will not only ensure that passengers can get information at all times on
connections, delays, etc., but will also improve the passengers’ subjective feeling
of security.

In order w further improve.the atmosphere in stations, the SNCF has set in place a

program to tenovate its stations. 250 SNCF stations in the region of Ile-de-France
will be renovated over the next 3 years, while 45 had already been completed by
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the end of 1999. It is anticipated that cleaner stations with appealing station
furniture and better functioning facilities will significantly improve the
atmosphere, and the constant presence of staff will prevent any dirt and damage in
stations.

At the same time, the rolling stock will be modernised, the passenger comfort will
be improved, and life will be made more difficult for the vandals thanks to
additional technical measures.

When the measures for the stations and the rolling stock are implemented, the
station Tacilities will be identified by a new "Transilien*SNCE" label.

With the "Transilien*SNCF" program, the French national railway company is
helping improve urban development in the region of Ile-de-France by providing
transport services for around 2 million passengers. By providing appealing
facilities for stations, which will in future be occupied by staff untii the last trains
leave, with extra security personnel in stations and on trains and through generally
improved comfort, the SNCF will significantly increase the well-being of its
passengers and enhance their subjective feeling of security. To make the different
improvements clearly visible, the "Transilien*SNCF" label will be affixed to the
various facilities, and the quality standards will be maintained by regular checks.

VII. Environment

Improving environmental conditions is one of the Community’s overriding
objectives. Many providers of services of general economic interest have also
given this absolute priority and are helping to create a safer environment. Gaz et
Electricité de Grenoble is a good example.

Gaz et Electricité de Grenoble, France

Gaz et Electricité de Grenoble (GEG), which is a local mixed economy enterprise
with the city of Grenoble as main shareholder, is developing the use of clean
vehicles in the Grenoble area.

The geographical location of Grenoble makes it particularly vulnerable to
atmospheric pollution. The approach introduced by GEG benefits from the support
of the public authorities, the population and the local communities. The clean
vehicles are a positive and economical response to the problem of urban pollution
as opposed to coercive measures such as allowing the use of vehicles only on
alternate days. GEG is relying on a six-years experiment, a specialised garage
under an agreement with Ademe (Agence de ’environnement et de la maitrise de
I'énergie {Environment and energy control agency]) and a fleet of forty vehicles
runping on natural gas or electricity in order to promote clean vehicles in
Grenoble. The reliability, profitability and ecological impact of these solutions
have reinforced GEG’s desire to generalise the use of these vehicles.
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The construction of a clean vehicle service station began in March 1998. Since
September 1998 it has enabled the population to obtain information and users to
buy supplies of natural gas and electricity. In addition to this station, three other
filling points have been created and networked in order to ensure an unrestricted
supply for users in the whole Grenoble basin.

Five people on youth employment contracts "Contrat Emploi Jeunes” have been
hired to bring the station to life (dealing with the public, visiting schools,
exhibitions, events) and to monitor users both commercially and technically.

In May 1998 GEG signed a contract with the town of Grenoble and Gaz de France
with the aim of having 300 vehicles running on natural gas by the year 2000.

GEG has intreduced a speciatly tailored commercial offer which consists of an
attractive price for the energy (twice as cheap as petrol), sales bonuses on
equipment and management of consumption by monthly invoicing.

The effects are: 25% less carbon dioxide, 50% less carbon monoxide, 50% less
unburnt hydrocarbons and 100% less lead and particles. This is the pollution
reduction impact of each clean vehicle.

GEG is a mixed-economy company. Privileged links with other mixed-economy
companies and with local communities are allowing equipment decisions and
contacts to be speeded up. The approach has increased credibility due to the public
nature of the company and the ability to react and speed of decision-making are
those of a company structure.

VIii. Employees and Conditions of Employvment

Services of general economic interest are provided "on the ground” by employees.
Measures to improve employees’ working conditions can also improve service
quality and increase the overall efficiency of an enterprise. This is clearly
illustrated by the example of Gas- Elektrizitits- und Wasserwerke Koéln AG.
Another example is that of Nantes Gestion Equipements, which demonstrates that
enhanced comfort and security can be achieved for parking lots through the
creation of new jobs,

1. Gas-, Elektrizitits- und Wasserwerke Koln AG, Germany

Gas-, Elektrizitits- und Wasserwerke Koln AG (GEW) is a local public utility with
2,600 employees. It is fully owned by the city of Cologne. GEW, which has the
task of providing the population of Cologne with safe, environmentally friendly,
low-cost energy, has Taced a dramatic increase in competition over the past few
vears in the wake of the opening of the energy markets. This has forced it to seek
ways of improving its efficiency and quality of service on an ongoing basis.
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One of the ways in which GEW has reacted to this challenge, perhaps unusually
for a public sector company, has been to introduce the concept of flexible working
hours. Its model is based on a uniform working time framework during which staff
are available to serve customers. Working time framework is 7.00 - 18.30 on all
working days (Monday to Friday), and may be extended as circumstances dictate.
This framework is the only requirement that applies to the entire enterprise.
Service times and minimum staffing levels are set on a departmental basis. The
key requirement for service times is that they must be geared to the needs of
customers. Managers consult with their teams to set the minimum staffing levels
that must be maintained during the service time. Departments are not required to
maintain the same staffing level throughout the service time but may vary it to
accommodate changes in workload.

This skeleton model gives departmental teams the freedom to chose their hours
within the prescribed working time framework for all that departmental service
time and minimum staffing levels are met. Individuals’ working times and
manning duties must be agreed within the team before being set.

As a rule, employees are expected to divide their set working hours, which are
based on the 38.5-hours week stipulated in the collective agreement, equally over
the working week. For a five-day week, a full-time employee will therefore work
7.7 hours on each of five days, giving a total of 38.5 hours. Exceptions are
permitted in justified cases, enabling employees to change their set working hours
at different points throughout the year for all that the collective working time
requirement is met on average (variable annual working time). This arrangement
allows departments to cover occasional or seasonal peak loads without the need for
employees to work overtime or accumulate an excessive number of hours. In

addition, a number of different arrangements can be provided for individuals
within a team.

This model has been complemented by the introduction of service standards that
stipulate quality of service requirements for service centres. A key consideration in
setting these requirements is the kind of general and specialist assistance that needs
to be made available to customers during service times. Under today’s highiy
competitive conditions, a constant balance has to be found between the twin
demands of efficiency and customer service.

GEW’s working time model has improved the efficiency of the service provided
by this municipal utility to its customers, as it gives the company a high degree of
flexibility in meeting customer needs in terms of working hours and specialist
work. It gives employees a degree of freedom in setting their working hours,
helping them balance the needs of work and family life. It also improves teamwork
and enhances job security. For the municipai utility GEW the new model has
increased efficiency and competitiveness, enabled it to extend its operating hours,
and has reduced overtime and optimised workflows.
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2. Nantes Gestion Equipements (NGE), France

NGE is a mixed-economy enterprise that was set up in Nantes in 1976. It currently
employs a siaff of around 120.

Improving mobility in the city centre has been the focus of e:fforts by the city. of
Nantes in recent years. In this connection, the city has in particular b‘?en working
to set up a second city tram line, to develop a new traffic plan and to improve the

parking situation in the centre.

NGE is a mixed-economy enterprise that pursues several aims, 66% of which are
geared towards improving the parking situation.

NGE has offered unemployed school-leavers the opportunitjf to follow a spemal
training course as service personnel to accompany and ass1st. customers in the
various parking lots in the city. These young people wear um'forms a'nd. can he
identified by their identity badges and are linked by walkie-talkies. Their job 1s to
assist customers, to provide them with information, to accompany them and to help

them carry their shopping.

This measure has helped make a real improvement to securlty in the city’s par.king
lots and to make them more customer-friendly. And with very affordable prices,
the use of the parking lots has increased by over 11%.

Through this initiative, the NGE has created new jobs and improved parking
services for the citizens of Nantes.

SUMMARY

Both the Community and the Member States are committled to the common goal of |
creating principles and conditions that will enable services of generall e.:conorm‘c
interest to function efficiently. The enterprises responsible for prov1d.u?g these
services are currently under considerable pressure from mark;t competition, and
this occasionally prevents them from developing ‘their spem.al role. However,
competition should serve only as a means of he}pmg enierprises to wo?k moire
efficiently and achieve the greatest possible benefit for customers anc.l gome{y-a_s a
whole. These enterprises have been, and continue to be, extremely efﬁcxelrllt service
providers. However, it is crucial that they be given tl}e necessary room -to
manoeuvre” to enable them fulfil their task of developing services of genm.c:ll
economic interest. The Community and its Member States must work to make this

happen.

The working group recommends that a permanent workir}g group be appom.teliir__te i
monitor the development of services of general economic interest. This wotking
group would collect "good practices” on services of 'general econmr'uc.”;_n_tere
level that could be used as models, and make them available at regular inte

the EU institutions, the Member States and interested members of the p_pbl

would be another small step towards achieving the goals of Artlcle_16..




The Special Case of Broadcasting

Introduction

Although broadcasting services are services of general economic interest (SGEIs)
within the meaning of the EC Treaty, they differ significantly from other SGElIs,
and, not least in the way they are regulated in Europe. The general interest
objectives with regard to broadcasting primarily concern programme content, and
the functions of broadcasting for society are thus not so much economic as
political, democratic, cultural and social. This is particularly true in the case of
public service broadcasting.

Broadcasting does not correspond to the model of "public utilities” associated with
many SGEIs, such as water, electricity, transport and telecommunications.

There may be one common facior: universal coverage or, in other words, the
requirement, particularly for public service broadcasting services, of being
available for everyone. "Universal coverage” is close to the "universal service"
concept advanced for other services of general economic interest. However, it is
only one aspect of the public service remit in broadcasting, related to
(ransmission/infrastructure. What is far more relevant, in terms of public service, is
the content aspect of broadeasting.

Although broadcasting services depend on distribution via (terrestrial, satellite,
cable) networks to reach the public, public service obligations primarily concern
programme conteni, with major objectives including pluralism and quality. These
criteria are not as readily measurable as are technical criteria related to universal
coverage, etc. Consequently, Member States have set up special public service
broadcasting organizations, with institutional and procedural safeguards to ensure
that the public service remit is understood and fulfilled in the interests of society as
a whole.

The Amsterdam Protocol (No. 32) on the system of public broadcasting in the
Member States, which is part of the EC Treaty, recognizes that the system of
public broadcasting in the Member States is directly related to the democratic,
social and cultural needs of each society and to the need to preserve media
pluralism.

Public service broadcasting is regarded as essential for the functioning of the
democratic systems at the national and the regional levels, through its extensive
and pluralistic coverage of the political debate and by helping people to form
opinions about political issues. It is also considered essential for social coherence
and for integration in society, avoiding a divide between those who can afford
access to information and those who cannot. And, last but not least, it is considered
essential for the cultural diversity of Europe’s countries and regions and the
development of their audiovisual cultures, particularly in the smaller cultural and
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linguistic areas. To a certain extent, it may be said that public service broadcasting
contributes to shaping a country or region’s identity.

In view of the competence of the Member States for these areas, as has been
recognized by Article 151 of the EC Treaty and the Amsterdam Protocol, it is
primarily for them to regulate and organize the general interest aspects of
broadcasting. The European Commission has no sector-specific regulatory powers
in this arca and has always exercised a degree of restraint in using its horizontal

powers under, for example, Article 86 paragraph 3 of the EC Treaty, to intetfere in
the broadcasting sector.!

These are some of the reasons why a specific section is devoted to broadcasting.

A.  Models for regulating SGEIs in the broadcasting sector
L Characteristics of the broadcasting sector

Liberalization

The former monopolies in the broadcasting sector have long since been abolished,
and in some Member States they disappeared more than twenty years ago? In
addition to the resulting competition among national broadcasters, many
broadcasters established in a given Member State use the freedom enshrined since
1989 in the "Television without Frontiers" Directive to have their output
retransmitted in other Member States, particularly in countries where cable
retransmission is well developed. Finally, a significant number of non-EU

broadcasters are present on national markets via the direct-to-home (DTH) satellite
retransmission of their programmes.

Dual (mixed) broadcasting systems and privatization

Liberalization has not, however, led to the privatization of public broadcasters®. In
purely economic terms, this may be explained to some extent by the fact that
making and assembling programmes does not include the same degree of "natural
monopoly” as is the case with public utilities. In other words, the privatization of
public service broadcasters was not a pre-requisite for private companies being
able to enter the market of making and offering programmes. Limited instances

have occurred, however, an example being the privatization of one of the public
television channels in France (TF1, in 1986).

! Nevertheless, broadcasting may be covered to a certain extent by horizontal rules, such as the so-called
"Financial Transparency Directive”, provided that due regard is paid o its specificity.

? Ausiria, which was the last Member State where broadcasting was a monopely as regards national
programmes, is currently liberalizing the sector.

* Privatization needs to be distinguished from another trend: the development of commercial "arms” or
subsidiaries of public service broadcasting organizations (e.g. BBC Worldwide Ltd.} with financial {or even
structural) separation. This is a response to developments in the commercial broadeasting sector,

diversification and vertical integration, and can also help to develop new sources of funding for public
service broadcasting organizations (see below),
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In fact, Member States have maintained a dual system -‘b'og e
" includes both public and private broadcasters. One reasor for.thi

failure" following on from the main bi_ls_iness model undeﬂy;q :

advertisers paying broadcasters for advertl.smg, and sponsorgd programime

model inevitably leaves purely commermai broadcastelrs with one priority, i.e
trying to attract as many viewers apd listeners as possﬂaleﬁ at th.e same time; L
order to induce advertisers to advertise .(and s'ponsor) on thCI.I' radio and television
channels, to the detriment of other conm'derauons of general 1}1tere;it. T1};e Estructure
and funding of a public organization is felt, throughf:)ut virtnally ;h urﬁ)p:,g;?}
countries, to be a guarantee which counter-bglances this teqdency. e ai m; [0
produce and deliver programmes corresponding to general interest reqmrem N O,f
the broadcasting of both popular and less popular programm?s, a:he x ol
undemanding and controversial programmes, of programmes '3; S
audience and programmes targeted at various age categories or minortties.

This need for public service broadcasters has recently beer} re-emphasized ;got(?e
Council of the European Union {see the Council Conclusmn:% of 2§ June ;
Official Journal C 196 of 12 July 2000, referring to the continued importance o
the dual system of broadcasting in Europe).

Technological developments

The broadcasting sector has undergoqe, and is still undergomtgﬁ pr;i?:ﬁlfl
technological changes, with the pace varying from one country F;lanf(; r e;. “T;] io
encryption and conditional accaz!s.s'techmc%ues Itxav:i rmta;cll: ;itsli);ﬁms :Condlljyy i
aloneside more "traditional" free-to- - Secondly, .
?:c\;ligﬁ)gy is %ncreasingly being used for .the pro_ductign and d‘1smbut10:igi rjf;ﬁ
and television programmes. This makfas it posgble, mzer. altah, to pmresqion "
more programimes with the same teci}n!cal capacity (thanks to the ﬁolr;i ¢ .I[ not
signals), a case in point being the digital bpuque[s of thematic (;: a ;as wéu
permits better technical quality, particularly in terms of spund an mflagte . el
as new services (such as interactive service§ or pa)lz-per—we\y). Otl‘ler actors 251 ;he
increasing ability of compuiers Lo reccive audio and video Iserwcets,v?a e
emerging possibility for consumers to have access to the Interne

television sef.
2. Scope of the regnlation (What is regulated?)

The present section briefly addresses the specifig public service obl%gatic{ns 1{l)f
public service organizations as SGEIs*, starting with the concepts which usually
prevail as regards other SGEIs.

4 Other legal requirements are not covered, i.e. those corresponding_to_ the prote;:ltipn (()f conmS:rl?reorti L(lbmgn

isi i ievision sets) or to public interest policies (e.g. i
advertising practices, mandatory features gf te! : e "
‘:)3 minors;g gr basic l;uman rights (righs of reply). From a general perspective, however, it cannot be denie
that the latter requirements afso contribute to the general inierest abjectives.
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As mentioned in the introduction, one difference between public service
broadcasting and other SGEISs is the absence of sector-specific harmonization rules
at the European level, since competence for the organization, definition and
funding of public service broadcasting remains with the Member States. (See the
Protocol appended to the EC Treaty on the system of public service broadcasting.)

With respect to the services themselves, obligations on operators of SGEIs
traditionally fall within the following main categories: price, quality, security, and
universal access. To some extent, these requirement categories are relevant as
regards the distribution of broadcasting services, subject to variations according to
the networks concerned. The subscription price for a cable network service, for
instance, is regulated in most European Union countries with CATV networks.
Other requirements, such as the quality or the security of the distribution services,
may also be regulated. The issue of universal access to networks is more directly
relevant to public service broadcasting. Indeed, the national coverage often
required from terrestrial networks corresponds to the requirement imposed on
broadcasters to offer broadcasting services for all citizens. The must-carry system
which exists in many countries, whereby public service programmes must be
carried by CATV networks, tends to lead to the same result as regards cable
television.

However, these criteria become less relevant - or, at least, less important - when
considered in the light of the main subject of the regulation of public service
broadcasting, i.e. the programmes distributed over networks. One example is
pricing. There is no price directly paid by the listener or viewer of public service
broadcasting programmes, There exists, rather, an indirect financial relationship
between the licence-fee payer - or tax payer - and the programmes which he will
be able to receive at home.” Similarly, audiovisual programmes are not subject to
specific security requirements.® The same also applies to the technical quality of
programmes, which is not a major subject of public service obligations, even
regarding digital broadcasting.’

Public service obligations for public service broadcasting are focussed on the
content of the programmes to be provided. This appears to be due to the
audiovisual media nature/component of broadcasting. In other words, the impact of
the broadcasting media on, and their potential contribution to, such values as the
democratic opinion-forming process and social and cultural life and cohesion are
felt to be such that at least one broadcasting organization should have as its main

* From the economic viewpoint, it cannot be denied that, through the payment of the licence fee or tax, or
even through payment for goods and services advertised on television and radio, there is an indirect
financial contribution which, (o a certain extent, may be compared to the flat subscription paid for a
telephone connection or water supply. This is not, however, a price as such. Nevertheless, it should not be
excluded that, in the future, some form of direct payment will be required as regards, for instance, access to
thematic channels or specific programmes. (See also the paragraphs on the funding of these services,
below.)

% Although there have been exceptional cases where viewers have suffered harm from waltching television
programmes (for instance, where these include stroboscopic images).

! This does not mean that public service broadcasters may be subject to certain requirements in terms
producing and offering programmes corresponding to specific formats {e.g. HDTV, 16:9).

REPORTS 5

task the provision of programmes contributing to these values to the greatest extent
possible. This specific characteristic of public service broadcasting has been
recognized in EU law, where a Protocol appended to the EC Treaty mentions that
public service broadcasting is directly linked to the democratic, social and cultural
needs of each society, and to the requirement of preserving media pluralism.®
Moreover, contrary to the situation with other SGEISs, the EU has no competence to
define what the public service obligations of a public service broadcaster may be.

It follows on logically from the above that there is great diversity in the scope of
national rules governing the content of public service broadcasting programmes
and services, depending on the specific cultural, political and social features of a
given Member State.

3. Methods and instruments used for its regulation (How is it regulated?)

The starting-point for regulating public service broadcasters is the law, §in§e in
most cases public service broadcasting is provided by public service orggmzaﬁops.
It may even be the Constitution in cases where the right to public service
broadcasting is provided for as a basic constitutional right (e.g. in Germany and
Portugal).

Despite the variety of national traditions, it may be said that generally speaking
such laws provide for a rather broad definition of the public service, in terms of
both mission and structure.

These points are sometimes set out in further detail in agreements between the
Member States and the organization.

Provisions are also included to define the controls and procedures to which public
service broadcasters will be subject. These controls may be made either by specific
supervisory boards or by the authority specifically responsible for the bro.adc'asting‘
sector. In some cases there exists political control too, in that the realization of
objectives is also subject to annual evaluation by the national leirliameqt.
Furthermore, most countries have independent bodies which supervise public
service broadcasting organizations. A recommendation of the Council of Europe
identifies the competences and the status that these bodies should have ?

As already mentioned, public general interest requirements and objectives are
related to democratic, social and cultural requirements. These need to evolve over
time but also in accordance with the development of technology. As a
consequence, it is difficult to specify quantifiable criteria for assessing
performance.

§ Protocol No. 32 on "the system of public service broadcasting in Member States”, adopted ir_l 1997,
% Recornmendation of the Committee of Ministers No. R (96) 10 on the guarantee of the independence of
public service broadcasting, adopted on 11 September 1996.
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This has resutted in Member States providing not so much for quantifiable criteria
as (primarily in fact) for organizational and procedural safeguards for assessing the
performance of public service broadcasters. Such safegoards offer the
"evaluator/assessor” sufficient freedom to imterpret the activities of the
broadcaster(s) in the light of developments.

4. Assessment of the models

In view of the requirements applicable to public service broadcasters, the extent to
which regulation succeeds in implementing them may be measured against the
following criteria: independence, adaptability, flexibility, efficiency and
proportionality. The guarantee of adequate funding is a fundamental criterion
against which regulation must be evaluated, and in view of ifs importance a
specific section will be devoted to this issue.

Independence

Public service requirements, sach as objective information and pluralism, imply
that public service broadcasting should be independent from the political and
administrative institutions.”” Such independence would not be guaranteed where
funding was excessively dependent on the goodwill of governments and
parliaments. The same is also valid as regards independence from commercial
pressures, which would result in broadcasters refraining from making and offering
programmes intended for small numbers of viewers or listeners, such as
demanding or controversial programmes or cultural cutput.

Adaptability/flexibility

Because of changing circumstances, such as the expectations of viewers and
listeners, or the ever faster rate of technological change, it is important for public
service broadcasting to be {lexible and able to adapt. Important indicators include
the possibility provided in regulations to offer new programmes or services, and
the ability to enter into partnerships with companies in the technological field.

Efficiency

Efficiency is another important criterion for assessing regulation. Applying this
economic concept to public service obligations implies that financial, technical or
human resources are regulated in such a way as to provide the best possible service
with the fewest possible means. For mstance, a regulatory system which leaves
sufficient scope for administrative or management autonomy may be said to be
more efficient than a system wherein any initiative must be explicitly laid down in
law, and thus by definition subject to burdensome procedures out of keeping with a
market-driven approach.

¥ Council of Burope Recommendation of 1996.
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Proportionality

With respect to broadcasting, proportionality may be regarded as twofold. Firstly,
as in the case of other SGEIs, it means that only the rules that are strictly necessary
should be imposed uporn - or maintained for - public service broadcasters. Thus the
maintenance or introduction of costly or burdensome mechanisms for
systematically controlling, for instance, pluralism or ethical standards of
information should be abandoned in favour of self-regulation and complaint-based
systems, if the latter prove that they achieve the same results. Secondly, in view of
the contribution made by broadcasting to the fundamental freedom of expression
as laid down in Article 10 of the European Convention on Human Rights,
proportionality may also be seen from the viewpoint of the balance between the
objectives pursued by a given rule and its impact (or limitation) on freedom of
eXpression.

B. Funding of SGEIs in the breadcasting sector
1. Methods of funding

Various models exist in Europe for the financing of public service broadcasting,
from a licence fee paid by every viewer and listener to no public funding at ali and
recourse to advertising and other commercial revenue. (Advertising and other
commmercial revenue are obviously not a form of public funding in the strict sense
of the term.) The most common model, however, is a mix between those two
models of funding, i.e. licence fee revenue complemented by advertising and other
commercial revenue.

Licence fees paid by listeners/viewers

The licence fee or broadcasting fee is a mandatory fee or levy which has to be paid
by viewers andfor listeners receiving, or equipped to receive) radio and/or
television broadcasting services and whose receipts are used for funding public
service broadcasting. The licence fee exists in most Member States.'' It is collected
by public authorities, third parties or by the broadcasters themselves. In countries
such as Germany and Denmark there is a direct transfer to the public service
broadcaster.

The level of the licence fee is fixed in law by Parliament (e.g. in the United
Kingdom, France and Germany) or by virtue of the law, i.e. by the Government
implementing the criteria specified by law. A Recommendation of the Council of
Europe provides Member States (thus including the Member States of the
European Union) with useful guidelines on the criteria for determining the level of
the licence fee, such as the prior consultation of the public service broadcaster in
question, the continuity of its activities, and the necessity of long-term planning.

! Exceptions are Spain, the Netherlands and Luxembourg.
*2 Council of Europe Recommendation of 1996.
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Franchise fees paid by commercial operators

In Finland, an extra-budgetary "State Television and Radio Fund” has been set up
to collect both a licence fee paid by the viewers for the use of a television set and a
concession fee paid by commercial radio and television operators. The latter fee is
a proportion of the advertising and sponsorship revenue and other income of these
broadcasters. Part of the income generated is used to finance the activities of the
Finnish public service broadcaster. The counterpart of this system for the public
service broadcaster is a ban on advertising and sponsorship.

State budgets

State budgets are used as a main source of funding in only a very few countries.
The main reason appears to be the lack of independence and long-term certainty
that such a system can create. However, it is still being used in vartous countries,
especially where the licence fee does not exist (Spain, Luxembourg and Portugal
as regards television') or where it needs to be complemented in order to make it
possible for the public service broadcaster to fulfil its public service mission. The
above-mentioned Council of Europe Recommendation is also applicable to state
budgets.

Radio and television advertising/sponsorship of programmes and
other commercial revenue

Advertising remains the main complementary source of revenue for public service
broadcasters in the great majority of Member States, despite an overall decrease.
That decrease may be attributed to competition from commercial broadcasters on
the same advertising markets, as well as to stricter rules applicable to public
service broadcasters.'* The sponsorship of programmes” also results in
complementary revenue (though to a much lesser extent - around 10-15% of
advertising income), particularly for certain programmes, such as game shows with
prizes and sports broadcasts. As in the case of advertising, public service
broadcasters are subject to stricter limits than are commercial broadcasters. To a
limited but growing extent, additional commercial revenue is derived from other
sources, such as merchandizing, the sublicensing of programmes and programme
sales.

¥ In the Netherlands, the licence fee was recently ransformed into a specific tax, in order to reduce the
cellection costs associated with a separate licence fee,

" The restricticns may go as far as an advertising ban on certain channels {e.g. in Germany and Belgium),

'S The 89/552/EEC Directive ("Television without Frontiers”) defines sponsorship as "any contribution
made by a public or private undertaking not engaged in television breadcasting activities or in the
production of audiovisual works, to the financing of television programmes with a view to promoting its
name, its trade mark, its image, its activities or its products”. A typical exampie of sponsorship is the
mention of the name/trademark/logo of a company at the beginning and/or at the end of a programme.
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2. Assessment of the methods of funding

Criteria

The various methods of funding described above all have advantages and
disadvantages. These may be explained in terms of stability (the guarantee of a
certain level of funding), predictability (the legal security provided by a given
method), independence (not only from public authorities but also from commercial
pressures), dynamism on the market, and the impact on competition.

Assessment

Revenue from the licence fee is both stable and predictable. If adequate procedures
are in place (e.g. objective and independent decision-making), the licence fee
model guarantees a high level of independence vis-a-vis both public authorities
and commercial pressures. There is no problem concerning competition on
advertising markets. However, it is not very dynamic, as it is not directly based on
the market, and its growth is limited (the number of licence fee payers does not
increase substantially).

In contrast, the franchise fee system {(pro memoria, it exists only in Finland) is
neither very stable nor predictable, since it mainly depends on the revenue of
various parties within the market. Independence (from public authorities and
commercial pressures) may be said to be adeguate. Revenue is dynamic and grows
in keeping with the market, while no competition problems arise since public
service broadcasters are net directly present on advertising markets. The main
disadvantage seems to be that the turnover of national private broadcasters may not
represent a sufficient share of the effective audiovisual landscape of a country if,
for example, foreign broadcasters active in the country, or other (new) media, are
left aside. This would in turn imply that insufficient revenue could be made
available.

The State budget method of financing public service broadcasting is considered
both less stable and less predictable, since it usually depends on annual decisions
by public authorities. For the same reasons, it is also more dependent on politics,
while dependence on commercial pressures is low. The same applies Lo
competition with private broadcasters. It is not per se dynamic, since it is not
linked to the market. However, it may be adaptable fairly quickly, although in
practice this latter point will be counter-balanced by the relative weight of public
service broadcasting among other budgetary considerations to be taken into
account by public authorities when fixing the overall budget. As in the case of the
licence fee, procedural safeguards may greatly improve the workability and
practical value of such a method.

The advertising model and other commercial sources should be regarded as
dynamic yet unstable and unpredictable. Dependence on politics is low, while the
degree of dependence on commercial pressures is rather high. Competition on
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advertising and other markets will also be an issne. Diversification of commercial
sources may be an important factor for counter-balancing the instability and the
dependence on commercial pressure.

In conclusion, it should be recalled that, in practice, more than one method of
funding is used in almost all European Member States. This is called mixed
funding. The usual situation is for licence fee income to be complemented by
advertising and other revenue. Provided that the right safeguards are put in place
for each of the methods used, the disadvantages of one methed may be counter-
balanced by the advantages of the other. With respect to the mixed system of
licence fee and advertising revenue, the stability and predictability of the licence
fee system may be complemented by the dynamism and (potentially high) growth
resulting from complementary advertising income. Finally, the specific features of
each Member State {e.g. the size of the market and the diversity of cultures
represented) should also be taken into consideration before any definitive atternpt
is made to assess in practice the pros and cons of a particular method of funding.

IV. SEMINAR




Guidelines for the CEEP/CIRIEC Seminar
Brussels, May 10-11, 2001

The seminar (one and a half day long in plenary session) essentially aims at
presenting the results of the preparatory work in four thematic workshops and at
confronting the findings in a public debate in presence of external key figures
(representatives of the European Commission, managers, etc.).

Each workshop would be structured in three parts: introductory report to allow all
participants to understand the issues at stake; reactions and external points of view
on behalf of experts and special observers, one of them might make a theoretical
criticism of the report presented; panel debate.

A more general address could encompass thoughts on the Charter of fundamental
rights with access to services of general interest as a component of these rights, but
also discuss the potential legal effects of Article 16

The theme of the debate in each workshop will be ultimately decided upon
considering the speakers chosen for the discussion. Concerning their selection,
preference should be given on one hand to at least a field specialist, on the other to
an academic, a member of a regulatory structure, a representative of consumers’
association or of the unions or even the author of a ministerial report. Practitioners
from outside Europe (Americans, Swiss for example) could usefully enrich the
debate, notably on the problem of performance assessment.

Nevertheless, here are already some suggestions for the debate themes in the
workshops:

s Workshop 1 - Regulation: A FEuropean regulator? What would be its
composition, role and tasks? What would be its place and relations with
national regutators?

= Workshop 2 - Financing: How does the financing of public service obligations
influence competition issues? How do funding modes of public service
obligations affect the provision of services?

= Workshop 3 - Performance assessment: How to develop a dynamic to assess
performances? With which actors and according to which criteria?

o Workshop 4 - Good practices: How to organise the dissemination of
interesting good practices in order to improve the quality and efficiency of
services of general interest?




